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File No: 106/26!" GSTC M eeting/GST C/2018
GST Council Secretariat

Room No0.275, North Block, New Delhi
Dated: 28 February, 2018

Notice for the 26" Meeting of the GST Council scheduled on 10 March 2018

The undersigned is directed to refer to the subject cited above and to the earlier meeting
notice dated 21 February 2018 and to say that in view of the extensive agenda items for
discussion, the 26" Meeting of the GST Council will now be held on 10 March 2018 at Hall
No 2-3, Vigyan Bhavan, New Delhi. The schedule of the meeting is as follows:

e Saturday, 10 March 2018 : 11:00 hours onwards

2. In addition, an Officer’s Meeting will be held on 9 March 2018 at Hall No 2-3, Vigyan
Bhavan, New Delhi asfollows:

e Friday, 9 March 2018 : 14:30 hours onwards

3. The agenda items for the 26" Meeting of the GST Council will be communicated in due
course of time.

4. Please convey the invitation to the Hon’ble Members of the GST Council to attend the
Meeting.

-Sa-
(Dr. Hasmukh Adhia)
Secretary to the Govt. of India and ex-officio Secretary to the GST Council
Tel: 011 23092653
Copy to:

1. PS to the Hon’ble Minister of Finance, Government of India, North Block, New Delhi with
the request to brief Hon’ble Minister about the above said meeting.

2. PS to Hon’ble Minister of State (Finance), Government of India, North Block, New Delhi
with the request to brief Hon’ble Minister about the above said meeting.

3. The Chief Secretaries of al the State Governments, Delhi and Puducherry with the request
to intimate the Minister in charge of Finance/Taxation or any other Minister nominated by the
State Government as a Member of the GST Council about the above said meeting.

4. Chairperson, CBEC, North Block, New Delhi, as a permanent invitee to the proceedings of
the Council.

5. Chairman, GST Network
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Additional Agenda Itemsfor the 26™" Meeting of the GST Council on 10 March 2018

14. Any other agenda item with the permission of the Chairperson

i.  Consideration of representation dated 22.09.2017 by M/s Honda Siel Products as per the
Directions of the Hon’ble High Court of Delhi
ii.  Procedureto be followed for grant of adhoc exemption on imports under Section 25 (2) of
the Customs Act, 1962
iii.  Appointment of Deputy Commissioner as member of Authority for Advance Ruling-
Amendment in Rule 103 of the CGST Rules, 2017.
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Discussion on Agenda Items

Agenda ltem 14: Any other agenda item with the permission of the Chairperson

Agenda ltem 14(i): Consider ation of representation dated 22.09.2017 by M/sHonda Siel Products
as per the Directions of the Hon’ble High Court of Delhi

Briefly stated, M/s Honda Siel Products Ltd have filed a writ petition before the Hon’ble High
Court of Delhi, inter alia, stating that their representation dated 22.09.2017 (Annexure 1) had not been
considered by the GST Council. The matter was heard by the Hon’ble High Court on 01.12.2017, which
videitsorder dated 01.12.2017 (Annexur e 2) directed the GST Council (3" respondent) to appropriately
consider the petitioners pending representations about the differential GST rates between its products
and the fixed speed diesel engines.

2. Subsequently, the GST Council secretariat, vide its letter no. F.N0.88/CWP-
10720/2017/HSPL/GSTC/2018 dated 13.02.2018, had requested that the matter be placed before the
Fitment Committee, so that it can be considered finally by GST Council.

3. The aforesaid representation of M/s Honda Siel states that fixed speed diesel engines below
15HP attract GST at 12%, whereas petrol/kerosene engines attract GST at 28%. It alleges that the above
differentiation is arbitrary and founded on erroneous logic. The averments raised in the support of their
claim are:

a) That historically there was no difference in the excise duty rate between diesel and
petrol/kerosene engines.

b) That the state VAT rates were same on Diesel and Petrol/kerosene engines.

c) That diesel causes greater damage to the environment in comparison to the Petrol/K erosene
engines.

3.1 In view of the above, the representation seeks that the rate of GST applicable on supply of
petrol/kerosene engines below 15HP be reduced to 12%, to maintain parity with fixed speed diesdl
engines below 15HP.

4, M/s Honda Siel Power Products Ltd. had in their earlier representation, dated 14" June, 2017
had stated that initially the effective rate of GST for both types of engines (IS 11170-1985 Cl Diesd
engines upto 26HP and IS 7347-1974 Spark ignition engines, mostly of 1.5HP to 5 HP) was the same
irrespective of the fuel used. However, in the meeting on 11" of June 2017, the rate on Diesel engines
ranging upto 26HP viz. 1S 11170-1985 (mainly used by large farmers and for industrial purposes) was
reduced to 12%, which was discriminatory and the rate of both types may either be retained at 28% or
both may be reduced to 12%.

5. Inthis context, it may berecalled that GST rate on fixed speed diesel engines upto 15HP [falling
under sub-heading 8408] was discussed by the Fitment Committee in its meeting held on 07.06.2017 &
08.06.2017 and based on the suggestion made by the states of Gujarat and UP that the GST rate may be
aligned with that of submersible pumps [which attracted 12% GST], the GST rate of 12% was
recommended on fixed speed diesel engines, while the rest of the engines falling under 8408 remaining
at 28%. The same was considered by the GST Council in its 16" meeting held on 11.06.2017 and it
recommended 12% GST rate on fixed speed diesal engines up to 15HP.

6. In thisregard it isto state that fixed speed diesdl engines [upto 15HP] are used for agricultural
purposes with more and more farmers opting for liftsirrigation and the demand for such diesel engines
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has been increasing steadily, due to, inter alia, relatively lower price of diesel as compared to other
fuels.

7. As per information available on web, M/s Honda Siel Power Products Ltd. [HSPPL] is the
Indian subsidiary of Honda Motor Company, Japan, who are the World’s largest manufacturer of
Portable Generators, HSPPL are suppliers of Power Products, in different Segments like Portable
Generators, Water Pumps, General Purpose Engines, Brush Cutter, Lawnmowers, Backpack
Sprayer & Power Tillersto meet varying demand of awide customer base; HSPPL, with strength of
over 600 dealersand 17 Area Offices across India, have been continuously bringing joy and satisfaction
through its range of Power Products that suits the requirements of avariety of customers engaged in the
field of Agriculture, Horticulture, Disaster & Rescue, Defence & Paramilitary forces, Railways, Post
Offices etc. besides Homes & small businesses. Further, M/s Honda Siel Products Ltd seem to supply
three types of water pumping sets, namely, petrol water pumping sets, kerosene water pumping sets and
diesel water pumping sets, and if the engines used in diesel water pumping sets are of fixed speed diesdl
engines upto 15HP, then such engines will also be digible for 12% GST rate. As such, it appears that
petrol and kerosene engines are generaly not used by the farmers, and therefore extending same tax
treatment to such engines as that to fixed speed diesel engines upto 15HP, would be treating unequals
equally and, thus, may not be warranted.

8. The views/comments'recommendations of the members of the Fitment Committee were sought.
In response, out of 11 members of the Fitment Committee only 4 members have provided comments.
Detailed comments of these four states are given in Annexure 3 to this note. Out of these States, two
States have stated that extending 12% GST rate to petrol and kerosene engines may not be advisable.
One of these States has stated that Fixed Speed Diesel Engines (upto 15HP) are mainly used by small
and marginalized farmers for agricultural purposes, primarily irrigation and these are manufactured/
assembled in Unorganized Units whereas the Petrol/K erosene engines are used as El ectricity Generators,
predominantly by the upper middle-class segment, and are manufactured in well run units of Organized
Sector and are not used generally by farmers. The other State has stated that diesel engines are used in
farming and therefore have been kept so aligned with the rate of tax of submersible pumps. One State
has recommended reducing the GST rate of petrol and diesel engine to 12% to remove ambiguity if
revenue implications are not found substantial. However, there is no ambiguity in classification of such
engines, as kerosene and petrol engines and diesel engines are clearly distinguishable. One State has
stated that fixed speed diesel engines, below 15 HP are mostly used for agricultural purposes and the rate
of tax on them has been fixed in aignment of rate of tax on power driven pumps primarily designed for
handling water, deep tube well turbine pumps, submersible pumps which are also taxable at 12%. Other
engines are used for purposes other than agriculture and as such thereis no justification to reduce itsrate
to 12%. However, the rate of such goods can be brought down to 18%. In this context, it may be recalled
that 12% rate on fixed speed diesel engines resulted in tax inversion and had necessitated reduction in
GST rate on parts suitable for use solely or principally with fixed speed diesel engines upto 15HP. Since
parts and components of engines, in general attract 28% GST rate, reduction in GST rate on such engines
to 18% will result in similar inversion, necessitating reduction in GST rate on parts and components of
such engines. No comments, have been received from 7 other states [who are members of the Fitment
Committee], and it appears that such States are in agreement with the agenda note circulated. Therefore,
no State has recommended reduction in rate on the ground of discrimination as has been argued by the
petitioner.

0. In view of the above, on merit there does not appear a case for reduction in the GST rate on
petrol and kerosene engines upto 15 HP from 28%.
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10. The GST Council may take a view regarding the representation dated 22.09.2017 of M/s Honda
Siel Products seeking reduction in GST rate on petrol and kerosene engines upto 15 HP to 12%, as per
the Directions of the Hon’ble High Court of Delhi.

*kkk*k
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Annexurel

“n -
- @50 PDS Legal
"."{"' Wlvivates S0t s

To

Dz Hasmukh Adhia
Secretary (Revesue)
Mirdetry of Financs
Narth Bleck -
New Delkj - 120001 2 -

t Sabject: Representation for recking parity in GS5T rates on supply of
yewnl/kmmmmd&mdspnddiwmmbdwlsm

Dear S

HuuﬁndindouacnmuonmbehmdM/aHmdASidPowu
Froducts Led ("HSPPL") HSPPL & engaged in manufachire of petrol and
m«zmwh&hmwmmddmmgmpwm
products. Thepawarcupdtyolmd\u\pngutnrheruweotasl'!?bsrli‘.

hmmy,mmdﬁnedtmdwmsbdowism.wﬂchm
pallution, attracts GST & 12% wtmmppb'dpmd/mm
x whid:mmmu\rirmmmnn_v friondly attract GST & 28%

-

Accordingly, the representation encloged hamwnhishemg filed urgning that
ﬂunkdmlppihhlemmppty of petrol / keraseng engines below 15 HP
be reduced to 12% %0 Iraimtaln parity wiﬁ\lhedspuddiudmmbdwu
HP.

PDS Legal Advocstns £ Solicitors
Bncl: &8 shove

Office Na. r.mmu.A--.mmmuMlbm KG Murg, Connaught Place
New Dalbi 110001, Indis ) Maln sl ; <91 11 4363 3120 | NSxin e 433 31 4363 3199
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REPRESENTATION TO THE

HON'BLE SECRETARY (REVENUE),
MINISTRY OF FINANCE

GOVERNMENT OF INDIA

REPRESENTAT!ON ON BEHALF oF M/s
HONDA SiEL POWER PRODuCTS LTD.

——

AUGUST, 2017
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1.3
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158

dlezal enginee under fhe Goods and Service Tax Regime,

Criven Water Pumpe, wanmowers. Wor, an¢ backpack Sprayers
Sueh products arg Maslly usad in the agricubure SRClor,

PﬁnrblnboMbnolGST.MMol/kmm
manufacturad by HEPP| stiracted excise duty @ 12.5% and VAT 1
the rangs of 12-5%-14.5% in difarant Staes. Further, simgar rate of
mdmeATmuhaﬂedmmnmﬁcmmamwedm
ongines used in Power Dstvan Wator Pumps.

After transition Into ™ GST regime, whie fixed spocd diasa| ongines
mtsupmaesro r:m.um.nmmm
Petrolkarosens engines manvfacluess by HSPPL atiract Z8% despite
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37O

bery below 15 HP Th‘-hashdtoodhocﬁtyhthcmbod
petrotkerosens angnes and fixed spaed diesel engines beiow 15 HP,
Whie diess! engines cause pofluion and ‘see requited o e
discouraged are at 5 lowes rate of GST @ 12%, petrol engines which
mmmmomenulymo/ambeivgcnmbcﬂozs%.
Fuw.ndwewmmwwesreux.mbno
basis for changing karsane engines @ 28%,

shunw-n-dvmnmkyotme&nmmdha‘mmnmd
thMbbNW.VxMWMmMMN
highlighted the namful effects of using diasel over petrol and have
supperied raduzion In usage of diesel On vRIoUS oocasions, the
Hon'bie Supreme Count has  basned diese! vehices and
mmwwdmmmu.momlsmmfmhfu
Mgdmmdhxhrwwﬁmlmdmbm
15HPmdoMfypuolengtmmdmlmhnammmm
npochw»nsidamnahumawcbpmm"winm
agricufure sector which Is extremaly price sensitive,

In torms of the rationsle st oul in this Represantation, |t |s
pmnddmm-nmdnxmmﬂydmumr«m.mm
below 15HP be reduced fo 12%bnllnunpuﬁywlltm¢
Wdhoelmbdwﬂﬂﬁ
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RATIONALE FOR ALIGNMENT OF RATES
HISTDNGN. PERSPECTIVE

ltmaybonobdﬂmwtomemwucﬁan of GSY from 01 07.2017,
the manufacture of pelrol / keresene engives allractsd the Savy of
excive dutyi 12.8% snd ware cless¥able undar Central Excise Tanff
Heading (CETH) 8407, Moreover, diesc! arginesg {not manyfactired by
HSPPL) were classified under CETH 8408 and attracted excise duty @
125 %. Henca, there was no differance n the rale of excise duty
Payuble on the manufaciure of 3 petral | kamu'ne or diesel angines
wharein such angines were used i waler pumps

lufudhevmbmuhummnsdao?wmfm
and giesel anginas, the rata of Value Added Taxes (VAT} applicabla In
il Ststas and Uricn Tarrliories were also lhw same. The rate of VAT
sppiicabe and payabie o the eNgings in difarent States of ndia by
Mumhﬁwpw-GSTmomeisubom-.
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make payment of Cantral GST and State GST on intra-State supply of
geods or Senvices or both or Inegrated GST mn case of inter-State
supply of goods of senices or both,

34 On the basis of the discussions of the 14" GST Counsd Mesting held
on 18 May, 2017, the GST Couwnd recommended the GST Rate
Schedula for Goods. An per S, No. 84 of the =afd Schedule, the supply
of products classifisble undar CETH 8407 ig,, Sperk-Ynitivn
reciprocaling or rotary Internad cambustion pistan =ngine atiracted GST
@ 28%. Hence, the sapply of petrol kerosens englnes manufaciurad
and scid by BSPPL was to aftract GST @ 26%. 8. No. 84 also
provided that supply of peeducts classifiabla under CETH 8408 ie.

! mmmmw&: indarnal combustion piston engine (diese! or semi
dese! engines) atiracied GST @ 28%. Accordingly, by way of the GST
Rate Schedule relpased on 18" May, 2017, the supply of petrol |
karcdane anc diesel engines attracied the same iovy of GST @ 28%
maintanrng tha compotavenass which axissad in the pre-GST regime,

3.5 As por the discussions held 0 the 16" GST Council Meeting hald on
H"Jum.l‘on.lmmhuoﬂhmmmsmsm.
It is parimend fo note that S, No. 40 of the said Schedule pravided that
nw;amsmcmangmucmmcm
B4 atimcted GST @ 123 instead of 28% as had been ved i the 14*
GST Council Meating. Further, s par the Booklet of Rale of GST on
Goods.mowpp»dFmSpoeamuu&nhuormg
sxceading 15 HP were to atiract GST @ 12%. Hence, supgly of diesel
engines below 15 HP will now atvast GST & 12%.

36 However, no somesponding reguction in rate of GST an supply of petrol
! berosane engines was anneunced oy the BST Councl. As & resut,
whits e supply of fixed speed dicsed engines balow 15HP attracts
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3.8

TS

GST @ 12%, the supply of petol / Kerosane engnes (even those
below 15HP) atracts GST @ 28%.

GOVERNMENT INTIATVES TOWARDS CLEANER FUELS

Impoo&nof.bwmbo(lnonmw‘yofdbulangiulnconMrr
1o the palicy of the Gevemnmant of India to promote ussne of cleanar
fuels. It 18 ralevant fo note that the Draft Natioral Energy Poicy
sutsnitied by tha Nitl Asyog on 27.08.2017, amengst lis suggestons o
Snsure Cleaner i qualty, has supgestod that diessl being one of the
bbmoﬂh&smmwdemmaawmdmmnmm
for vehicies bt for wales pumps

Whis petroi prices had been made market determined in 2010 fsalf,
dissel prics was a80 made marke! delermined wih effect fom
Oclobar, 2094, This slep was undartsken to reduce the burden of
subsidies ghven cn diesel and dese! producs and alse mduce relisnce
on diesel as & source of fuel across al sectors in Indk,

Furihie, the policy of 8w Gowermment to dis-incardvise diesel as & fusl can be

i mhmwmnwmmumGSTCmmmnous

lﬂbmyabhmuhdummmmwmmmuumﬁoo
o Whirmae cars using dissel sed having an engine below 1500 & sttac
WMmdmm.mmwanmm
are abom 15 HP wil also atiract GST @ 28%. Thus while the Gourmiment
fself racognize detrmentsl eifects of use of dissel m= fud and seek fo
Ciscourage 1, 1he &8 o recuces GET rates on diesel sngiesw s not in
mmmmmmdmcmmnmmmmmm
Fitietive to reduce vse of diesa’ A3 & fusl.
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REDUCTION OF DWESEL AS FUEL FOR CONTROLLING AR
PoLLumion

310mmxzawhulaommruunumimakpdmmlmh“
saobmmmmnmumuummvmm
undertaken which highipnt the hamedid mpact of desel & a fusl

31 In @ shudy undariaken by the fntemationad Agency for Resesrch on
Cancar for the Véord Heslth Organization, & was cancluged that disgl
enging exhaust can be classified as carcnogenic to humans. Further,
aven though disesl engina slendards have Impeoved over the years
and e amourt of pamticudates ang chemicals has dacressed, ¢ s not
MMrnnummmcwlmmmmm
effocts,

3,92 In 8 report prepared by the Cantral Palluticn Control Board in August,
2008, the fullowing effocts of diesel pollution were highlighted

L ExpommbdboduhwnMumzhcmmunmnm
b.domlndhcmmaculupﬁmyo(ﬁnlungwmwum

L Dissed exhaust particulates cause DNA gamags;

H. Exposurc o even low lovels of diesal exhaust reduces the
expiession of vanous genes

iv. Exposure %o diesel exhaust partices marked inflammatory
fesponse i the airmays of humans.

3.13 The Honble Supreme Coust in M,C. Mehta v. Union of Indfa {2018) 4
SCC 269 hed mquested the Envircament Palloion (Prevantion &
Control) Aushority for e National Caphal Reglon (EPCA) to peepare 8
repant an air pollution, The sald report was prepared and submitied fo
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the Hon'hle Court on 1st. February, 2017 and highiighted varioys
feasons for $e provaling air palidion peoblem in Detl

3.14 The Raport staled that Delhi experencas highar then noomal levels of
PM2.5 which I8 & major caute of heaith almeants. This ncrease In
PMZ.5 s due o 3 varaty of reasons which also Inciudes the usage of
ﬁenlnsnsoumenlfwmmbusoummmvem
genaralor sets st furder, the report also supgested varkus methods
mdemmowuwnmﬁmuaMIdumb
foxdcity.

515 In the Comprahensive Study on Alr Polution and Grsan House Gases
in Dalhi- T, Kanpur, January, 2018, it was highlighted that ussge of
Uiesal a2 @ el s » major source of CO2, PMZS and 502 polution in
DeN.memhamonwmmmwhmnmnduu
the poliution oausadbyduelmdmlnmiuuteduebuni
polbution Csused by | by improving guality of engines, reguction in
Sulphur contont.

318 Thue, moantvizing the use of diesel engings by reduction in rate of ey
while keeping the petrl karosens engines at higher rsle of tax 8 &
retrograde step in efforts to reduce he ai pallution

OBSERVATIONS BY THE JUDICIARY AGAINET USAGE oF DesseL

317Ilmybonooodlh.tmmhuun!dbnlnamofmu
Hoake Supreme Court vide its arder dated 18.02.2015 in the case of
M.C. Mohta v. Union of India (2016) 4 8CC 265 banned the a3k of
dwmmzmoccmmrylnusmaom.
Further, the Hon'tle Suprems Count bkas in the dession of M.C. Mchta
v Unlon of India (185¢) 8 SCC 8 obsorved that mors than S0% of the
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nitrogen oxide (NOx) and respiedle particulate matter (RGPM) over
Delht is due ¥ diesel emissions.

312 In fact, the Hon'ble Suprame Court in the dactsion of M.C. Mehta v
Union of India (2003) 11 SCC 771 had dirazied the Ministry of Non-
Convantional Energy 1o tencler necessary affidavil for stating the steps
to be faken for having non-conventional encegy Inatesd of diese
genoraiors.

398 |t may aleo be noted that the National Groan Trbunal vide s decision
dated 14.08.2017 refesed to interfere with Ms previcus order datad
07.04.2015 for banaing dissel vehicles which sre more than 10 years
O, Thus, it can be seon thut e judiciary has consistently sndorsad
reduction in use of diesai as a fual.

DISCRIMINATION AGAINST PETROL/KEROSENE ENGINES

aml:myummmttdhwonmsmbmmmmms.
Swnmowers and other products which usa the petral / kerosane
engines manufactured by MEPPL, In fight of the same, the rates of
taxes payahie on such products was alse Mentical, In fact, such panty
mmbnmpwwbemtmndmﬁeGSngmoMWIu
can be seen from M9 decussions af the T4th GST Councl Meeting.
Howevar, without assigning ery masons, a chenge in wmte of digsal
angines balow 15 HP was introducad.

3.21 Nether there |s any cogen! resson nor & langible basis 1o have a
differantal Jower mte for dmsel engires when comparad wigh patrol /
Korosene engings. The meduction In 186 for diesel angines is
complatoly arbitrary without taking info relevant considerations ard
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accordingly, rate of pebrol / kerasena angines must a0 be reduced 1o
12%, especially a3 such engines are used for agricultural purposas.

DIFFERENTIAL TAX LEADING TO TAX ARBITRAGE

3.22 Petrol |/ Karozene engnes menufaciured by HSPPL sre most
commony used i the agriculural sector. § may be noled fat in
mhlhauwm.MAlMdnngohteptwudeh
miriciant &0 dedsrmine which product she consumer wil purchasa, The
Mmatuondmlmginuwibau!owvdmhh
ahly factor compedling purchase of dissel englnes instead of pevol /
kemsens engines wil be the lower rate of GST which it atiracts,

ammamavdmmmmbmwmammnnuwnu
make any transection has been highlighted by the Organisation for
Ecocomic Co-operation and Cevslopment in the infemstionsl VAT
Guidelines. Guideline 2.3 provides that VAT Rules sbould be framed b
puch & way that ey ars not the primary influence on busicess
decizions. Hence, the fevy of GST should not operate ¥ a manner 1o
delerming ¢ choice of comsumer In purchasing a product The lower
&vyofGSTondhulmneoMmpcleemnemgmsdaoc
provige tax arbiimge lo suppliers of diesei engines adversely affecting
the suppliars of petrol’ karosane angines.

324 o«mmuammamasbn.lmummmm
is no ratianae for keaping the higher rate of GST %r petrol / kemsene
anginee when varcus studies and the Hon'ble Supreme Cout has
sought lo d-hoantivze snd regulate the usage of diesel as & soures
of el
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BENEFITS OF THE PROPOSED AMENDMENTS

3.25 The extension of beneficial rate of G8T @ 12% on variable speed
petroV  Karosene engines below 15 HP will result in
ancouragemant of sales of petrol / Kerosene engines as oppased
1o Gesel anglnes. Furthor, lowering of rate wil alse rasult in the
fotlowing advantages, which can been summarized a8 undar;-

I It s in conscnance with the Govemment poficy fo dis-
incantivizo use of dless! and premote use of cleaner fuels,

I will remove the fiscal discrimination against petral /
Kercsene engines will can croate a major irade deterrent
sspealally ax such angines are malnly used in agricudtural
products which are very price sensitive;

I 1t wilt resclt In reduction of price of Power Driven Water
Pumps which are used in agricultural products;

IV. RELIEF'S SOUGHT

4.1 In terms of the mtonale set out in this Representation. £ 8 prayed
that:-

N WdeSmemmwmdebbw

patrod J karosena anghes below 15 HP s fxed at 12% and
beought of par with fived Spead diesel engines:

TRUE COPY
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Annexure 2

<A\Mu'u;~
————

IN THE HIGH COURT OF DELHI AT NEW DELHI
WP (C) 107202017, CM APFL439392017

HONDA SIEL POWER PRODUCTS LTD .. Petitsoner
Throegh: Mr. Torun Guisti with Mr. Sparsk Bhargava,
Mr. Acupam  Mishes and  Mr.  Nikhil  Gupea,
Advocates,

versus

UNION OF [NDJA & ORS,  Respondent
Through Mr. Kiniman Singh, CGSC for R-1&2 with
Mr. Gaurav Rehulle, Govt. Pleader.
Mr. Bhuvnesh Satiia, Advosate for R.3.
Mr. Anu Aggarwal, ASC, GNCTD with Ms,
Debashree Mukhegjee, Advocats, for R4,

CORAM:

HON'BLE MR, JUSTICE 8, RAVINDRA BHAT

HON'BELE MR. JUSTICE SANJEEV SACHDEVA

RDER
01.12.2017

Iszue notice. Mr, Kintiman Singh, Advocate accepts notice on bebalf
of first and pevond respondoots. Mr, Bhuvnesh Sasfje, Advocste accepts
notive on behall of third respondent aml Ms. Anui Aggarwal, Advocate
acepts notice on behalf of tounh tespondent.

List o 12% February, 2018,

In the meanwhile, the third respondent shall appropristely consider
the petitioner's pending representations sbout the differsntial GST rares
hetacen 1t5 products and the fixed speed diese] engines

Order Daye

S RAVINDRA BHAT, )

DECEMBER 0%, 201 7riay SANJEEV SACHDEYA, J

o
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Annexure 3

No.

Member state
of the Fitment
Committee

Comments/ Recommendation

Uttar Pradesh

Fixed Speed Diesel Engines (upto 15HP) are mainly used by small and
marginalized farmers for agricultural purposes, primarily irrigation. These
are manufactured/ assembled in Unorganized Units whereas the
Petrol/K erosene engines are used as Electricity Generators, predominantly
by the upper middle-class segment, and are manufactured in well run units
of Organized Sector.

Hence it is evident that Petrol/K erosene engines are not used generally by
farmers, and extending the same tax treatment to Petrol/Kerosene
engines as that of Fixed Speed Diesdl Engines upto 15HP will not be
advisable

Haryana

It is proposed that the fixed speed diesel engines upto 15 HP be kept @
12% GST. Whilerest of the enginesfalling under 8408 may remain at 28%.
The above-mentioned diesel engines are used in farming and therefore has
been kept so aligned with the rate of tax of submersible pumps.

In view of the above, no change is recommended.

Maharashtra

The digtinction made in rate of tax between the two products are on the
following criteria

(i) Therate of fixed speed diesel Engine upto 15HP are to be aligned
with the rate fixed for submersible pumps as decided in the Fitment
Committee Meeting held on 7" & 8"June 2017.

(ii) Thefixed speed diesdl engines upto 15HP are invariably used by
farmers whereas petrol / kerosene engines are not used by them.

The past experiences reveal that distinction made in the rate of tax on the
basis of end use are always difficult to monitor and hence evasion prone. If
there is no substantia revenue involved in the supply chain of petrol /
kerosene engines, it would be better if we try to remove the alleged
discrimination by bringing down the rate of petrol / kerosene engines to
12%.e. at par with fixed speed diesel engines upto 15HP and submersible
pumps. Also, we have in the process of rationalization of rate, recently
reduced the rates in 150 odd commodities from 28% to 18%.

Hence, if revenue implications are not found substantial, then we can think
of reducing the rate of petrol / diesel engineto 12%.

West Bengal

Fixed speed diesel engine below 15HP are mostly used for agricultural
purposes by farmers and the rate of tax has been fixed in aignment with
the rate of tax of power driven pumps primarily designed for handling
water, deep tube-well turbine pumps, submersible pumps which are al'so
taxable @ 12%. The objective was to help the farmers by reducing the rate
of tax on such setswhich are largely used by them for agricultural purpose.

Other_engines are generally used for purposes other than agriculture and
as such thereis no judtification to reduce itsrate to 12%. However, the rate
of such goods (HSN 8408) can be brought down to 18%.
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Tamil Nadu

Under TNVAT Act, 2006 the diesel engines were liable to tax at 14.5%
under entry 44 part C of first schedule to the TNVAT Act,2006 which is
extracted below:

“Internal combustion engine, marine engine, diesel engine, oil engine,
generator, their spare parts, other than those specifically mentioned in
this Schedule.”

As the rate of tax on Fixed Speed Diesel Engines of power not exceeding
15HP is 12% which would be applicable when used in the Diesel Engine
pump sets meant for agricultural purpose, the reduction in rate of tax for
other types of Engineswhich will not be used for agricultural purpose, may
not be considered. Further, this kind of representation by individua
taxpayer through Hon’ble High Court may lead to other taxpayers to seek
reduction on rate of tax on other commodities and set asawrong precedent.

*kkkk*k
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Agenda Item 14(ii): Procedure to be followed for grant of ad hoc exemption on imports under
Section 25 (2) of the Customs Act, 1962

Background

Section 25 of the Customs Act, 1962 gives the power to the Central Government to exempt
generally either absolutely or subject to such conditions as may be specified in the notification goods of
any specified description from the whole or any part of duty of customs leviable thereon. Sub- section
(2) of Section 25 alows for exemption from payment of duties under circumstances of an exceptional
nature on import of any goods on which duty isleviable.

2. The request for exemptions under Section 25(2), viz., ad hoc exemptions are considered and in
fit cases, exemption from all duties of Customs (including BCD, CVD, SAD etc.), leviable under section
3 of the Customs Tariff Act, 1975, and cesses is granted on approval of the Union Finance Minister, or
the Minister of Statefor Finance (if the duty involvedislessthan Rs 2 crore). The regquests are considered
in terms of guidelines framed with the approval of Union Finance Minister and issued vide circular
09/2014 - Customs dated 19" August, 2014. The guidelines cover the cases of import of goods for:

i. freedistribution of goods for charitable purposes by charitable institutions/organizations,
ii.  promoting India's foreign relations,
iii.  re-import of artefacts and memorabiliarepresenting Indias historical, cultura and art heritage,
iv. treatment of life threatening diseases by individuals,
v. relief and rehabilitation of people affected by natural disasters and epidemics,
vi. medical or surgical instruments and apparatus by charitable hospitals

Current Situation

3. Post implementation of GST, imported goods are being levied an Integrated Tax under Section
3(7) of Customs Tariff Act, 1975, Therefore, an ad hoc exemption order under section 25 (2) of Customs
Act, 1962 granting specia exemption will aso involve exemption of Integrated Tax to such goods. Sub-
section (2) of section 6 of the IGST Act empowers the Government to exempt Integrated Tax, upon
recommendations of the GST Council, by special order in each case, under circumstances of an
exceptional nature to be stated in such order, exempt from payment of tax on any goods or services or
both on which tax is leviable.”

4, Thus, al requests for ad hoc exemptions are required to be placed before the Council for

exemption of IGST, based on whose recommendation, the Hon’ble Finance Minister may exempt the
IGST leviable.

Proposal

5. Considering the nature of ad hoc exemptions covered under Section 25(2) of the Customs Act,
1962, which are given for specific consignments and are often extremely urgent in nature, such asin
cases of import of goods for relief and rehabilitation in case of natura disasters, treatment of life
threatening diseases etc., it is proposed that the GST Council may allow grant of ad hoc exemptions
upon the approval of the Union Finance Minister as per the guiddlines laid down in Circular 09/2014 —
Customs dated 19" August 2014, aswasthe case prior to theintroduction of GST, subject to the condition
that each such ad hoc exemption order be placed before the Council after issue of such order.
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Agenda ltem 14(iii): Appointment of Deputy Commissioner as member of Authority for Advance
Ruling-Amendment in Rule 103 of the CGST Rules, 2017.

The Authority for Advance Ruling (AAR) is being constituted under the provisions of a SGST/
UTGST Actinterms of the provisions of Section 96 of the GGST Act, 2017. Accordingly, Section 96(2)
of the SGST Act, 2017, stipulates that the AAR shall consist of two members- one member each of
Central Government and State/Union Territory (UT) Government. Rule 103 of the CGST Rules, 2017,
states that the members of the AAR shall not be of the rank below Joint Commissioner.

2. Manipur State and UT of Puducherry have stated that no post of Joint Commissioner existsin
hierarchy in their State/UT. Accordingly, they have requested for appointing officers of the rank of
Deputy Commissioner from their State/UT as the member of AAR.

3. Change in €ligibility of officer from Joint Commissioner to Deputy Commissioner requires
amendment in Rule 103 of CGST Rules, 2017. If State/UT is allowed to appoint officer of the rank of
Deputy Commissioner, then Centre should also be allowed to appoint officer of the same rank in order
to ensure equal ranked members of AAR so asto avoid administrative issues.

4, In order to consider officers of the rank of Deputy Commissioner also for appointment by
Central Government and State Government as members of Authority for Advance Ruling, two options
can be considered. One option is to appoint officer not below the rank of Deputy Commissioner as
member of the AAR instead of Joint Commissioner. It would have uniformity in all States in terms of
appointing Deputy Commissioner as members of AAR. However, if both Central and States desire they
can appoint an officer in higher rank than Deputy Commissioner. Since thiskind of situation exists only
in few States, the second option that can be exercised is by appointing Deputy Commissioner only in
such cases where post of Joint Commissioner does not exist.

5. To summarize, the two options for amending the Rule 103 of CGST Rules, 2017 are as below:

Option-|:
51.  The Government shall appoint officers not below the rank of Deputy Commissioner as member
of the Authority for Advance Ruling;

Option-I1:
5.2.  The Government shall appoint officers not below the rank of Joint Commissioner; or an officer
not below the rank of Deputy Commissioner, where the post of Joint Commissioner does not exist, as
member of the Authority for Advance Ruling.

Where Deputy Commissioner is appointed by the State Government/ UT, the Centre shall also
appoint officer of same rank.

6. In view of above, the proposal is placed before the GST Council for cons deration and approval.

*kkk*k
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