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The applicant is, inter alia, engaged in the business of

reselling loe-creams in wholesale as well as retail sale
packages. The applicant purchases the said goods
from its sole manufacturer, M4 Kamaths Curtimes
Icecreams Private Limited ("The franchisor”). The
applicant sells the Ice -creams to their customers “as
it is" without any further processing’
alteration structural or chemical change. "As jt is"
means in its exact form as it is acquired from the
franchisor,

';JH-I:IE,."'S on which advance ruling

required

{i} classification of goods and/or services or both

Cmestion(s) on which advance ruling
is reguired

As reproduced in para 01 of the Proceedings below,
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EDINGS

{Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

The present application has been filed under section 97 of the Central Goods and Services
Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinatter referred o as
“the CCST Act and MGST Act”] by ARTHANT ENTERPRISES, the applicant, seeking an advance
ruling in respect of the following questions.

1 Whether supply of ice-creans by the applicant from its rebml outlets wotld be Ireated as supply of
* goods" o supply of "service" ar q "eomposite supply" wrd subject to GST accordingly?

2 Whether the supply, not being a composite supply, wonld be treated as supply of service i terms
of entry 6(5) of Schedude 11 attached to the CGST Act, 2017 and leviable to CGST @ 2.5% in ferms
of Notification No. 11/2017 as amended by Notification No 46201 7-Central Tax (Rate) (serini no.

(i} enttry g, 7) of the notification?




3. In case the supply is held to be " composite supply ", whether the laxability of the same should be
treated as supply of service in terms of entry 6 of the Schedule I of the CGST act, 2017 or should
be taxabie on the hasis of mature of principal supply in eccordance with Seclion 8 of the Act?

4. Incase the supply is held to be a supply of service in terms of entry 6(B) of Schedule I1 to the CGST
Ael, 2017, would 18 he mandatory for the applicant to collect and pay CGST & 2.5% inspite of the
it that entry 7{i) of Notificafion Ne. 112017 as amended by Notification No.46/2017-Central Tax
is o condittonal entry?

At the outset, we would like to make it clear that the provisions of both the CGST Act and
the MGST Act are the same except for certain provisions. Therefore, unless a mention is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean a
reference to the same provision under the MGST Act. Further to the earlier, henceforth for the
purposes of this Advance Ruling, a reference to such a similar provision under the CGST Act /
MOCST Act would be mentioned as being under the “GST Act”.

0z, FACTS AND CONTENTION - AS PER THE APPLICANT

The submissions, as reproduaced verbatim, could be seen thus-
Statement of the relevant facks having a bearing on the guestion(s) on which the advance ruling is
r:q_ui.n::i

HE[-‘!,E please Your Lordships,

Humble Applicant most respectfully begs to submit the relevant facts relating to the activity
to be undertaken an which the advance ruling is required, as under:

rihant Enterprises ("the applicant”) is a partnership firm duly incorporated under the
ions of Indian Partmership Act. 1932 and having its registered office at Flat No. 2. Ajit
ing, Mahawvir Park, Aundh, Pune 4110057,

applicant ks, inter alia, engaged In the business of reselling lee-creams in wholesale as well as
" _fetail sale packages. Accordingly, the applicant ks duly registered under the provisions of Central

= -'“"! Goods and Service Tax Act, 2017 bearing GST identification No. (GSTIN) Z7AAUFADII3DNZT. A

copy of the said registration certificate s enclosed herewith as Annexure 4.

% The applicant purchases the said goods from iis sole manufacturer, M5 Kamaths Durtimes
loecreamns Private Limited ("The franchisor”). The applicant exclusively deals in the ice-cream
manufactured by the franchisor. The applicant sells the Ice-creams o thedr customers “as it is°
without any further processing/alteration/structural or chemical change. “As it I8 means in its
exact form as it is acguired froom the franchisor,

i The supplies are made by the applicant from its retall store situated in Aurangabad, The only source
of revenue generation by the store is by way of selling ice-creams by means of mamely, 1) retail
packs; and 2) by way of lce cream scoops. A copy of the audited balance sheet for the financial year
2017 2018 showing sale of ice cream as the only source of revenue from business operations is
enclosed herewith as Annexure 5.

5. A copy of the Tax Audit report for the year 2017-18 {Assessment Year 20158-19) issued by a
Chariered Accountant as required under section 34AB of the Income Tax Ack, 1961 i% also enclosed
here with as Annexure-6. The nature of business in the Tax Audit report is stated as “retail sale of
Food, beverages and Tobacco in specialized stores® under code 09021 under the broad heading of
Whalesale and Retail Trade.

6. In the subsequent paragraphs each of the above revenue streams have been described in detail

Sale of ice-creams in retail packs



7 This mode accumulates the majority sales revenue of the applicant, The ice cream is sold as 500
grams retail packs. The sales mainly consist of sale of party packs or popularly known as “Tubs®
Theae are packad in plastic containers bearing the details of product including maximum retail price
{MREP) of the product. The details of the product are printed on the packs in accordance with the
provisions of the Legal Metrology Act, 2009,

Sale of lee-cream by way of sciops

&  Under this method, the ice-cream scoops are sold to the customers who wish to consume lee-creams
on a take away basis. The franchisor supplies Ice-creams to the applicant in a whalesale pack to sell
the same in scoops. These wholesale packs are emptied in steel containers at the outlet. Thereafter
the icecreams are sold over the counter and supplied in scoops in paper cups, regular cones or walfls
cones, Further, at tmes the customer prefers more than one flavor of ice cream in different
combinations commonly known as "Double Scoop® or "Triple Scoop”. Accordingly, the ice creams
are supplied in large cones or cups. In some cases, the ice cream is melted [semi liquid form) and
sold in paper cups’ paper glasses to the customer based on their demand. In such cases, only the
form changes. Sometimes, the ice cream 15 topped with fruits, again based on demand from the
custamer, The Price is charged on per Scoop basis. These prices are fixed and consistent at all the
putlets of the applicant as well as other franchisee owners of the franchisor.

9. Inorder to bring the clarity in the transaction, it is pertinent for us to explain the entire chain of event
that takes place in the subject transsction:
a The applicant purchases the ice creams from the franchisor. The franchisor supplées the same in
retail and the whole sale pack of lce creams under a Tax Invoice and collects GST (CGST + SG5T or
IGST depending on the place of supply]. It quetes HSN code 2105 and charges GST @ 18% in terms
of Notification Mo 001/ 2307 -CT (Rate), dated 28.06.2017, as amended

b. Due to the inherent nature of the product, the packages received from the manufacturerdranchisor
are stored in a refrigerator located inside the retail store.

& Typically for better performance and life of the refrigerator the temperature around the
refrigerator needs to be malntained. Hence, the area of the store whene the Toe-creams are stored and
sold across the counter are Air Conditioned. This is similar to how mest of the departmental stores
like food land, reliance fresh or big bazaar sell their products,

d. The customer walks to the counter, goos through the menu available. selocts the flavors and places
the= order to the cashier,

e, Oince the order is placed, the customer pays the price for the order placed by him; the cashier prints
twio copies of the Tax Invoice and hands over the same to the customer.,

f. The customer then moves to the dellvery counter, hands over one copy of the Tax Invoice to the at
the counter. In case the customer has purchased a retail pack the same is handed over to him/her
against the copy of the Tax Invoice. On the other hand if the customer has purchased a scoop of ice
eream, the same is handed over to him in a cup/ cone as per his desire. Likewise, the customer can
also call the outlet and place the arder, which gets hand delivered in retail pack to the customer's
location,

@ Thereafter, the ice cream is handed over o the customer. He either waits within or outside the
store or takes it away as the case may be. Within the storeShop, there are a few
tablegchairs / benches for customers to sit, while waiting,
Statement containing the applicant's interpretation of law andfor facts, as the case may be, In respect
of the guestions{s) on which advance ruling is roquired:

1. At the outset, the applicant submits that the ive-creams so procured from the franchisor are
directly being sold to the final consumers through the applicant's outlet. No processing i+ being
incurred on the same, The predominant nature of the transaction is that of supply of goods.

k|



Accordingly, in the view of the applicant, the transaction under corsideration must be treated as
the one of supply of goods and thus must be taxable accordingly,

Supply under GST

21 As is being promoted, Goods and Services Tax (GST) is touted to be the single bggest tax reform
to take place post independence, GST & applicable on supply of all goods and services in India,

2.2 Chapter Il of the Central Goods and Service Tax Act, 2007 {"CGET Act’) provides for bevy and
collection of GST_ Section 7 of the TGST Act provides for the scope of supply. It ks, inter alia,
provided that "supply” includas:

{a) all fores of supply of poods or services or boll such s sale, transfer, barter, exchange, livense, revital, base or

disposal made or agreed to be made for @ consideration by a person in the course or furtherante of business,

{h) immport af services for @ consideration whether or nol in the course or furthermnce of business;

{c) Pae achioities specified in Schedule 1, made or agreed to be made without a considerstion; and

() Hae aeHiities fo be treated as supply of goods or suppy of services as referved foin Sohedule 1T,

3 Section 9 is the charging section, It provides for levy of tax catbed the OGST on all intra-state
supplies of goods or services or both and at such rates, as may be notified by the Government on
the recommendations of the Council and collected in such manner as may be prescribed and shall
be paid by the taxable persan,

14 Section 2(52) of the CGST act, 2007 defines goods as:
“wvery kind of mowable property other than noney ard securities bul includes actionabie clai, growing crops, griss
_eerand things aftached to or forming part of the land whicl are agreed to be severed before supply or wnder 0 contragl
A i
: .._r 1% Bect:iun (100} of CGST Act, 2017 defines "Service” as:

.y FH]I'UHHS iﬂn:r Hn goods, money and seeurities bl includes activitivs relatmg fo the use of meoney or its
m|m@¢ﬁu :h- cask ar by any other mode, from e form, currenicy or denonination, fo mrother firsn, citerency or
mrnrmrlu.mn for wiuck @ separate consideration s charged

. _ -a!npp-armtl}r the definition of Service is residwary in nature, In other words what are not goods
" 5 7 are services. Further, Section 23 of the CGST act, 2017 defines Composite Supply as follows:
rfr.'lj " copmposite supply" means o supply mads by o toxable persan to @ recipont consisting of two oF smore frxable
sugrplics of goods or services or bath, or any combination thereof. which are noturally bundled and supplied in

conjanction with each other in e ordinary course af besmess, one of wlich &5 a princopal supply;

ilustration - Where goais are packed and transported with inswrance, the supply of goods, packing matemals,
transport and insurance i @ conposite supply md supply of goads is ¢ principal suppiy;

17 Mow, the most prominent question to be answered in this regard is whether the supply of lce
Cream in retail package and in scoops by the applicant at the outlets would be termed as supply
of goods or supply of service or a composite supply.

18 Al the outset, on the basis of the business model and the factual matrix as discussed above, the
applicant submits that the said supply should, in all pith and substance of the matter, be termed
a5 "supply of goods", Reasons to support the said interpretation foliow:

Transfer of property

3l There could be no objection to this fact that the transaction under consideration invelves transfor
of property in movable goods. The applicant submits that, in the mstant case, the customer
approaches the applicant to buy Ice-cream. The customer accordingly, places the order from the
menu and the same is delivered to them. In case of retall pack, the box is supplied as it is.
However, in case of scoop, the flavor of chodee & sold as per the customer preference i.e. in cup ar
cone, In either of the cases, the ive-cream received by the applicant from the franchisor is supplied
as 1l is to the customer. Mo processing is done theveon, no customization is done. The applicants

i



sells the said final products to the customer at agreed rates, as mentioned on menu cards. No extra
money is charged from the customers, These facts are not in dispute.

3z The intention of the parties and the understanding of the parties is that the same is a sale. The
customer intends and accordingly, agrees to purchase the abovementionsd final products from
the applicant. There is no contract for provision of any service. The customers of the applicant are
free to consume the ice-créams inside and outside the outlet. The customer could also carry the
same home or any cther desired location. There are no restrictions as regard to the place of
consumpion

23 This contention is supported by the fact that none of the outlel provides the facility of
serving,/ dining to the custamer, Every customer, irrespactive of age or sex is required to collect
the same from the delivery counter. Several outlets of the applicant do not even offer seating
facility. Several others offer a few, and those too are generally occupied by sendor citizens and
mothers who are accompanied by their toddlers. Few stores have two or three tables kept outside
the stores which customers may occupy aftar they make their purchases, Accordingly, the
applicant submits that the transaction is nothing but o supply of goods i.e. ice-cream.

id While dealing with the review petition in the matter of Northern India Caterers v. L. Governor
of Delhi AIR 10980 SC 674, the apex court rejactad the review petitton. and clarified their earlier
decision in the aforesaid case by making the following observations-

“NWherr food i supplivd (o @n eating-howse or restourand, and i is established wponi fe facts tat e substorce of

the Eransaction, evidenced by its dominant object, is a sale of food and the rendering of services is merely incidental,

the tramamchion tanld wndonbledly be eligible to sales tax, Tn every cose ¢ will be for the taxing muthority fo ascertiin

the fircts when making an assessment wnder the velrmant sales lox fowe e to determine wpon those facts whether a

_rese sl agf the food sepplied is intended *

//'fe P Hfl'ﬁ it is alsy pertinent to note that in Northern India Caterers [1579] 1 SCR 557 while deciding
¥ g )"!J - " “mé ko whether the meals served o casual visiters in the restaurant of hotels would constitute o
fi & 4 g "-.’LE.EJ_.B;thE Apex court stresses on the fact that there is no transaction of sale as the property docs
R ik pass to the customer and the customer has no right to take away the goods. The supply of
\ SR /geofs is only a part of the service contract, The Supreme Court observed that when meals were
' ' : / served to casual visitors in the restaurant the service must be regarded as providing for the

Y gatisfaction of 3 human nead and could not be regarded as constituting a sale of food when all
- that the visltors were entitled to do was 1o eat the food served to them and were not entitled to
Temove ar carcy away uneaten food, Supporting consideration included the circumstance that the
furniture and farnishing, linen, crockery and cutlery were provided, and there was also music,
dancing and perhaps a floor show.

i
'II

A To simtlar effect is another decision of Apes court in the matter of State of Himachal Pradesh v,
Associated Hotels of India (1972] 2 5CR 937, The retio decedendi of the above judgment is that what
is to be adjudged in each case is as to whether the dominant intenbion in a Elwven ransaction was
of sale and purchase of eatables or drinks, Interpreting the above judgments Hon'ble high court
of Andhra Pradesh in the matter of Durga Bhavan and Ors. (1981] 47 5TC 104 (AF) have

summarlzed the rafio decedendf of the jud gments and observed:

"13, To sunrmanise He position at the end of the Heree decisions of the Supreme Cowrl discussed eartier appears far be
as follops;

1. If there is ne right 1o carvy mueay the food there would be no sale in favonr of the customer.

2, Even if there s a right to carry mway if in essence the transaction is o frensaction of service ard noi o fronsachon
af sale it wosdd not be extgpible fo fax.

3. If, howeever, where the cistomer s a right lo fake @y the food if the domimant obfect is the sale of food and the
remdering of service is merely incidentul, then the Inmnsaction emld be a bransaction of sale and mot a servioe
cawtirack,
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4 The question whether the dominani object was the sale of food or rendering of service wonld depend wpan Hhe facts
e circnmstances of each case which has to be decided by e assessing euthority in the light of the evidence hefore
il

a7 Basis the above discussion the High court beld that:

Y14, 1ee sy olserve that sales qoreeé B conrler il olmionsly be trorsactiong of sale, [F may be that i doing so
some services are rendered by packing the Dod-stuffe, etc, but this pert of He service s s infinitesimal and
insignificant thet the transaction would nevertheless be oue of sale. Ever i it case where @ cuslomer i asked fo cil
devirms #n a1 chair oF g miove comfortable seaf whitle the food-staff s packed med hoeaded ooer to him, still we consider
Hhurd the trassachion wanld e one of sele,”

38  Theapplicant submits that, in as far as sale of retail packs are concerned, the only service element
involved therein is that of plcking the plastic container from the shelf and delivering the same te
the customer. Here, it would be crucial ko note that this is exactly the way goods, including lee-
creams, are sold at a typical banya shop, super market or a departmental store. Clearly, the
element of service, if any, is insignificant and thus the activity is merely a wansaction of supply
of goods 1o the customers,

1o Further, the applicant submits that in respect of sale of lce-cream in scoops, the raw material viz
loe-cream is supplied by the franchisor In wholesale containers. The same s then custemized at
the request of the customer and served as per their desire. The applicant submits that, here, the
material cost i more than the labour cost. Henoe, the involvement of skill is much less compared
to the involvement of materlals, Therefore, the activity is a transfer of goods ie ice-creams fo the

‘s, customers incone and cup. The applicant would again reiterate that the service element contained

2 din the entire supply is minimal or consequential,

3,1|f|"1|1"_{-:h substantiate the above interpretation, the applicant also place reliance on the decision of the
. ?ﬂﬂjﬂuun High Court in the matter of Govind Kam and ors. Vs. State of Rajasthan and ors
'.'_‘lngpl:lrm:i as AIR 1982 Raj 265 wherein the Hon'ble High court has held that .

"5, J:-J rh-sp of sales of foodstufs or eatables made geress e counter®, they are obriously fresactions of soke, quer

thetirglt some service may be pemdered i packing the food-stuffs, yet it may be so insigmificant or fncidendal thal the

g mbsar_[-rm wanild essentially he one of sale. Similarly, if food stuffe ar drinks are supplied to customers aulside the

hotel or restasriit, Heen afso the brangackions may smount fo sole. In cese where the mprer of the hotel or restinirant
ar the enting louse charges soparate amounf by way of sevvice charge for the service renderedd by dimn hesdes e cost
of the food-stuff supplied to the customer, then it wonld obriowsly appear that the fransackion of sale of foedsinffe
and serice rendered by the Wotelier or the owner of the restmirant huve been separately charged. Moreover, 1t resoreld
also be @ question of fact as to whether the custower has @ right to take ey the foodstuffs and in that case the
assessing mrihorhy will have fo devide o8 bo whether the trausachion would amowet sirle or mot. [f iy domirasd
abiect is Hhe sale of patables and drivks and renidering of service is mevely eidenlal laen the transactign may, dmousl
io sale, Buf if_on the other band, there is a prangacton in which sermce is goupled with sipply of foodstuffs and

supply of foodstiffs is pert of and éncidental to the service. then the fransection may nol amaund fo sale™
olemphesis siepplied)

312 A similar view has been presented the Hon'ble Madras High Court in the matter of Sangu Chakra
Hotels Private Limited ws, State of Tamil Nadu reported in [1985] 60 5TC 125 wherein the
Hon'ble bench opined that:

*12. [t is comrmon keoroledge that in the case of 0 restawrmnt simpliciter, § person may either go o g restanrand
merely for the purpese of buying articles of food and laking them hore m a parcel, or ke may go to the restaurand
with the soowed obfect of ordering out articles of food for the purpose of consuntplion in the restaurant itself. The
guestion s fo whether any service is moolied o nod, if at all if arises, i anll arise only o fhe secomd ¢lass of cases.
In the first category of cases uhere arbicles of food are solid across the connter it is @ sale, prere aud simple, lke any
ather commadidy in any other siop with o elenent of sermce matved. If al all any service is involoed, if is @ o
wiry different from the service involved in ax ordinry transaction of sale of any other goods wfrich are solil across

the counter. [1 is difficult lo see loee such a trensaction whick is purely of sale and plrchase of articles af foed con be
&



aiitside the taving porver of the State Legislature having regard to entey 54 of List Il of the Seventh Schedsde o the
Constitution.”

313
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4.3

On the basis of the above arguments, the applicant submits that with all stretch of imagination,
the transaction undertaken by the applicant is that of the supply of goods and thus would be
chargeable to the levy of GST-accordingly.

Mok?

Assuming, whilst denying, that the transaction i a composite supply, applicant submits that the
transaction would still be treated as the one of supply of goods,

The reasons for the same are enumerated hereunder,

The term composite supply has been deéfined under Section 2(30) of the CGST act. As per the

definition, following are the essential charactersstic of a composite supply made taxable person to

the recipient;

{il comsists of twa or more taxable supplies of goods or services or both, or

(i) any combination thereof, such Supplies are naturally bundled and supplied in conjunction
with each other in the ordinary course of business,

(i} one of which is a principal supply;

In order to eliminate amy confusion the above definiion has been accompanied with an

illustration, The same reads as follows:

“Where goods are packed mnd trosported with insurance, e supply of goods, packing materials, fransport anid
..-_-'"- _'-1.:|:|,11|r|t|'r4.'t'15= a compmsite siepply dnd supply of goods is o principal spply”

-44

. Further, Section § of the CGST Act provides as follows:

e ']'.Tp._rm_r f;hﬂhi}l' an & compasile or & nrixed sipply shall be determeined in the following memer, naely.

™

4.6

4.7

'-- " faja mmi:rwlle sipply copprising froo or more .'h'alp'ltlflﬂ e ﬂ'_f'n?lll:'fl' % i Fﬂnﬂlp.ﬂi' suppiy, shall e

2 treated s a supply of such principal supply; and

Sy ®..
."'.:5: ] ..

“Firat. on the hasis of the above discussion, the applicant submits that the only supply involved in
the above transaction is that of supply of goods Le. ice cream, Mo significant service element is
invelved in the instant transaction, Even if it is assumed that thera is seme portion of provision of
service Involvied, the same is incidental to the principal supply.

Sevond, on a conjoint reading of the above provisions, what could be gathered is that every
composite supply, provided the same adheres to the definition of the same; acquires the nature
and characteristic of principal supply involved in the transaction and the GST must be levied
accordingly. In other words, what determines the nature of supply is whether the principal supply
Is that of supply of goods or 8 supply of services.

Principal Supply has been defined under Section 2(90) of the CGST act. Accordingly the principal
supply means

" the supply of gaods or serpices aduch constitules the predominant element of o composite siepply end fo wich any
atfier supply forming pard of tht composite supply s encilion”

4.8

It is evident from the subject transaction that the predominant element involved i that of sale of
Tce-cream, in the present case, the consumer Inlends to buy and the applicant intends to sell kce
cream. Thus, it is clear that there ks only one activity which has taken place predominantly i.e.
buying and selling of ice-creams. The applicant does not intend to provide any sort of service to
their consumers. Selling the scoop of ice-cream into the cups and cones, as desired by the consumer,
Is merely an ancillary or incidental supply. The same could not be treated as a predominant nature

7



of the fransaction, Thus, apparently, the predominant nature of the transaction is that of supply of
poods.

49  Accordingly, even if the transaction is being considered as a composite transactlon the same would
derive the nature of the predominant supply. As discussed in the foregoing paras, the predominant
nature is that of supply of lee-cream ie. supply of goods and thus the nature of the above
transacton would be thatof Sapply of Goods and must be taxed accordingly.

Without prejudice, the same is not covered under Entry 6{b] of Schedule Il

&1 Schedule Il of the CGST Actlays down a deeming fiction prescribing certain activities to be treated
as supply of goods or supply of services. In this regard, Sr.Mo. #{b] of the sald schedule 11 may
be relevant in the subject matter, The same reads as;

"6, Compesile supply

The followring compesite supplies shall be treated as o sipply of sereices, namely:

(T T |

{b) supply, by way of or as part of any service or tn any otfier mapner wltsoever, of govds, being food ar any other
article for ntmen consumption or any drink {otier Hun alcoholic liquor for nemen conswinption), whers such supply
or service i for cnsh, deferved payment or other meluable considerttion.®

5l On a plain language of the above provision, apparently, what could be gathered is that the same
is applicable only in the case of composite supplies. However, as it has been repeated in the
present application, the supply undertaken by the applicant is supply of goods and not 2
composite supply. Thus, the applicant submits that the above provision has no applicability over

= P the transaction under consideration undertaken by them.
53? Hwever, assuming, whilst denying, that the activity under conslderation is a composite supply,

,t]{hi.ﬂpplmm submits that even then the same could not be made applied on the captioned

i) -Erm’pa.cnm
5 "Hﬂzl; it is well setiled that the inlention of the legislature has to be gathered from the language

ml‘i in the statue which means that attention shoukl be paid to what has been said asalso to what
' “has not been sasd. 1t is well settled that it 18 not the duty of the court either to enlarge the scope of

. e legislation or the intention of the legislature, when the language of the provision ks plain. The

court cannot add words to a statule or read words into it which are not there. Hence, it ks the
bounden duty and obligation to interpret the statute “as it is", it is contrary to all rules of
comstruction to read words into a statute which the legislature in its wisdom has deliberately not
incorporated. In Union of India & Another Vis Deoki Nandan Aggarwal. 1932 Supp (1) sCC
323, & three-Judge Bench of the Supreme court held that it is not the duty of the court elther to
enlarge the scope of legislation or the intention of the legislature, when the language of the
provision is plain. The court cannot rewrite the legislation for the reason that it had no power to
legislate. The power to legislate has not been conferred on the courts. The court cannot add words
to a statute or read wards into it which are not there. In Gwalior Rayons Silk Mig. (Wvg.} Co.
Ltd. "2 Custodian of Vested Forests, Palghat & Another 1990 (Supp) SCC 785, the Apex court
ohsarved that in sseking legislative intention judges not only listen to the voice of the legislarare
but also listen attentively to what the legislature does not say, Similar view has been taken,
recently, in CIT VIS Tara Agencies 2007 (214) ELT 4591 {5C).

55 Here, it is pertinent to note that ander the aforesaid entry the supply has to be made "by way of'
or "as a part of' a service. The Cambridge English Dictionary defines the term "by way of" as a
tvpe of. The Colling dictionary define the phrase as a way, method, mode, or means of. Hence,
any 5.1..|F|;||.:|: of foed or any other article of human consumphion which has ot been [rr'ﬂ'u'il:l.-l!l:l by
way of" or "as a part of a service is not covered under the said entry. Admittedly, in the instant

case, the supply has not been made by way of any service. The applicant's only intent ks to sell the
1
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tce-creams. Here aga_'in thie a_p'plil;an‘l' submits that it is the p-re—dn:rmi:nnnt intemtion of the !iui.‘.fplit]'
and the recipient of supply which must be the decisive factor in onder to determine the nature of
the supply.

The Legislature has consciously used the words "by way of, Had the intention of the Legislature
been to cover all supplies of food or articles of human consumption under the said entry, the
Parliament could have used the expression "supply of...." However, it has chosen not to do so. The
meaning of the woed of used in an item ina fiscal statute must be considered having regard to the
intention of the maker theesof The court shall, for the said purpose, put itsalf in the chair of the
legislature, It would presume the legislation' to be reasonable The legislature is a perfect
legistative body. It s presumed to know all the laws and existing scenarbos when it enacts any
particular legislation, Hence, the said expresslons have to be given their due meaning. Judgment
of the Supreme Court in the case of Mauri Yeast Indla Private Limited Vis CCE 2008 (225) ELT
321 {5C) refera.

Further the transaction under consideration seems to be more appropriately covered by the entry
nao. 1(a) of the Schedule 1l of the CGST act. The entry reads thus:

1. Transfer

fie) ey Bransfer of the title in goods is o supply of foods;

Accordingly, clearly the transaction under consideration s that of supply of goods even for the
purpose of deeming fiction, Accordingly the supply of ice-cream at the applicant's outlet could
nat be covered under the aforesaid entry.

Secand, the applicant further submits that the activity undertaken could also not be covered under
the entry within the meanirg of the terms “in any ather warner whatsosver”. Here this is pertinent
to nobe that the said term has been preceded by the phrasa “aepply by sy af or o8 @ parf of. [t is
-.1-. cll settled that, in such & situation, the said term has ko be read eiusdem goneris with the preceding
*gigms. The expression "ejus-dem-generis” - 'of the same kind or nature’ - signifies a principle of
\ :afkhmrhun whersby words in a statute which are otherwise wide but are associated in the text
wdi_‘q more limited words are, by implication, given a restricted operation and are limited to
;ﬁhﬁrn of the same class or genus as preceding them. If a list or string or family of genus-
3 gq&nhmg terms is followed by wider or residuary or sweeping-up words, then the verbal context

afd the linguistic implications of the preceding words limit the scope of such wards. The principle
_+* underlying this approach to statutory construction is that the subsaquent peneral words were only

intended to guard against some acddental omission in the objects of the kind mentioned earlier
and were not intended 0 extent to obpcts of a whelly different kind. This is a presumption and
operates unless there is some contrary indication, See. Sidhdheshwarl Cottom Mills (F) Ltd. v.
UOT1989 (39 ELT 498 {SC).

In ‘Statatory Interpretation’ Rupert Cross, at Page 116, says: "...... The draftsman must be taken to
have inserted the general words in case something which ought to have been included among the
specifically enumerated ftems had been omitted.....*, Francis Bennion in his Statutory
Construction, at Page 830, observed thus: "For the ejus-dem-generis principle to apply there must
be a sufficlent indication of a category that can properly be described as a class or genus, even
though not specified as such in the enactment. Furthermore the genus must be narrower than the
words it is said to regulate, The nature of the genus is gathered by implication from the express
words which sugpest |

Thus, it becomes clear that the preceding words in the statutory provision which, under this
particular rule of construction, control and limit the meaning of the subsequent words must
represent & genus or a family which admits of a number of species or members.

in light of the above discussion, the meaning of the term "in any other manner whatsoever” has fo
be derived drawing reference from the meaning of by way of or as a part of service”. The provision
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of service is the predominant nature of the supply covered under the said entry. Thus the applicant
submit that no supply wherein the provision of service is not the predominant feature could be
included under the said entry, Thus the applicant submits that the achivity undertaken by them
could not be said to be covered under the said entry.

Further, it is well settled that a deeming provision is a legal fiction and an admission of the non-
existenice of the fact deemed. The apex court vide Ajuib Sdagh V. Sickind Coop. Marketing-cuni-
processing Service Society Lid & Ors., (1999 6 SCC 82 held that it is the exclusive prerogative of
the Legislature to create a legal fiction meaning thereby to enact a deeming provision for the -
purpose of assuming the edstence of a Fack which does not Tﬂil.l!.l' oxick Bven of & ]EEEl fiction is
created by the Legislature, the court has bo ascertain for what purpose the fiction is created, and
it Tt be limited to the purpose Indicated by the context amd cannot be given a lasger effect More
s, what can be deemed to exist under a legal fiction are merely facts amad no legal consequences
which do not low from the law as if stands, (¢ is a settled legal proposition that in absence of any
statutory provision, the provision cannot be construed as to provide for & fiction in such an
eventuality Mote so, creating a fiction by judicial interpretation may amount to legislation, a field
gl usj'uqr]}' writhin the dematn of the legislature.

Accordingly, assuming whilst denying, that the transaction under consideration is a composite
supply, the applicant submits that since the activity under consideration could not be covered
under the provision of aforesaid entry, the taxability of the same has to be dedved from the
genaral rule as set out under Section 8 of the CGST Act. Section B of the CGST Act provides as

; __:._r'x : The tax lighility an @ compasite or @ mited supply shall be defermined i the folloining marmer,
W mmielyi—

{a) & composite supply comprising o ar more supplies, one of which is @ principel sumly, shl
By i be trexted a5 o sipply of such principal supply: and
W -- b ...
Thgls the taxability of the same could be derived on the basls of nature of principal supply. In the
" pistant the principal supply is that of sale of ice-cream ie. goods. Accordingly; the emtire

" pransaction has to be treated as supply of goads. Accordingly the same must be taxable.
Registration under other Acts

The applicant further submits that, prior to the introduction of G5T the company was registered
under the Maharashtra Value Added Tax Act, 2002 (MVAT Act} as resellers and were discharging
VAT @ 13.5%. Copy of our registration certificate is enclosed here with. Further, the company is
alse registared under the GST Law 25 a reseller and has provided *lee creams” as the goods that It
deals in. The GST registration certificate has been enclosed as Annexure-7.

Itis mandatory for resellers of food and food service providers to obtain a license under the Food
Safety and Standards Act, 2006. Our firm is registered under the sald act as a "Retailer”. Copy of
the license issued under the above Actis enclosed here with as Annexare-8.

Further, each of the stores are registered under the Maharashitra Shops and Establishment Act,
1948 and holds a registration certificate issued by the Municipal Corporation. The registration
corbificate describes the nature of business of the store as “Sale of lce-creams”, A copy of the
registration certificate i enclosed here with for your perusal and records 88 Annexure 9.

Without prejudice to the above submissien, the said notification prescribing the rate of GST on the
supply is not @ mandatory notification

a1

Matification no. 11/2017-CT (Rate) dated 28.06.2017, as amended from time to time, provides kit
Supply, by way of or as part of any service or in any other manner whatsoaver, of goods, being
foed o any other article for human consumption or drink, where such supply or service is for cash,

deferred payment or other valuable consideration, provided by a reskaurant, eating joint including

mess, canteen, whether for consumption on or away from the premises where such food or any
1



other article for human consumption or drink is supplied, other than those located in the premises
of hotels, inns, guest houses, clubs, campsites or other commercial places meant for residential or
lodging purposes having declared tariff of any unit of accommodation of seven thousand five
hundred rupees and above per unit per day or equivalent is chargeable to GST at the rate of 2.5%.
The sarse s applicoble on the condition that the input tax charged on goods and services used in
supplying the service has not boen taken.

B2  The above noblification prescribed the rate of GST to be charged on the supply of service. At the
outsat the applicant reiterates that since the activity undertaken by the applicant is that of supply
of goods, the said notification is not applicable in the instant. Be that as it may, assuming whilst
denying,. that the activity under consideration is that of supply of service the applicant submit that
the said motification is of conditional nature. Accordingly, In case where the conditions are ot
fulfilled, the applicant is not eligible to avail the benefit of the same.

8.3 First, It is well settled principle of law that a notification that prescribes conditions to be fulfilled
inorder tocomply with the same, the same becomes optional, in nature. In othar words, it is upon
the assessee to comply with the condition and avail the benefit of the notification or fo not te
comply. In Kalpvruksh Charitable trust vs, Linion of India reported in 2017 (350) ELT. 371
{Bom.), the Bombay High Court held that:

“ A comiditional exeonplion is available and can be svaled of on lendering proaf of satisfackion of fhe
ferms and conditions thereof, else the exemption cannet be avagied of

L In the instant, the notification prescribes the condition that the assessee is not entited to avail the

input tax creditof supply of goods or services utilized to provide the ontput supply. Accordingly.

- the applicant submits in case the assesses wish to avil the input tax credit the said supply would

-y ‘“._ be chargeable to tax at the rate of 18% under general category,
b .'Q‘E-n:ﬂud, the supply must be provided by a restaurant, eating joint including mess, canteon, The

e, \, "~ #arms “Restawrant’, "Eating Jotnts”, “Mess" or "Canteen” have not been defined under the act.
_.ﬂ | Fuirther Section 2{120) provides that words and expressions used and not definesd in this Act but

| defined in the Integrated Goods and Services Tax Act, the Union Territory Goods and Services
/. Tix Act and the Goods and Services Tax (Compensation to States) Act shall have the same
- gmesming as assigned to therm in those Acts. However, the said terms have not been defined under
':J:-"rﬂ\»e above acts. Hence, one will have to look at the ordinary meaning of the said terms as

P

— understoed i common parlance
bt Orxford Dictionary defines the term "Restaurant” as - ¢ place where people puy o sitand rat seals
are eooked mnd serped on the prendses, University of Cambridge defines the same - a5 a place where
mreals are propared and seroed Fo cusomers.

B7 Similarly, the term Canbeen is defined under Oxford Diconary as - @ restaunant provided by an
arganization such as a college, factory, or compeny for abs shedests or staff. On similar lines the
University of Cambridge defines the term as- @ place in @ fictory, office, ele. where food and meals wre
sold, often at @ dovoer than useel price.

&8 Apparently the term eating joints has not recelved any formal recognition. However, the term
Toint" has been informally defined by Oxford Dictionary as - An establishment of @ specified kind,
especially ane arhere people meet for eating: drinking, or exiertainuent. The University of Cambridge
defines the larm Jointas - @ bar or reslaeran! Hiar serves food and drink ai lowprices. Accordingly the
term eating joints must be construed. Further, Black's Law Dicticnary defines the term eating
house as - Any place where food or refreshments of any kind, not including spirits, wines, ale, beer, ar
ether malt tiguors, are provided for caswnl visitors, and sold for consumption therem

89  Onperusal of all the above definitions, what could commenly be drawn is that all the said terms
refer ko an establishment where the people meat in order to eat or drink at the same premises. It
is well-known rule of construction that words in such entries had to be construed with reference
to the words fourd in immediate connection with them. When two or more words which wers



capable of being understood in an analogous manner were coupled together, they had to be
understood in the common analogous sense and not i the general sense, This rule of rosctter o
siviis was applied by the Madras High Court in Boak Roberts and Co. {India) Limited Vs Board
of Revenue {CT.) reporied at Madras 1942 5TC 370, Reference may also be invited o the
judgment of the Hon'ble Punjab and Haryana High Court in the case of Assessing Authority Vis
Amilr Chand Om Parkash reported at 33 5TC 120, wherein the High Court considered whether
dhoop' and ‘aggarbatti” fell within the ambit of the said Entry Ne. 16, It held that they did not for
two reasons. The first of the two reasons is no longer valid by reason of a subsequent amendment,
but the second reason is still valid. The Punjab & Haryana High Court said:

"Sar fiar s dheop aind aggerbatti are concerned, Mere is anolher way of looking f e maller, The entry (te, Eabry
No. 16) is "cosmetics, perfimery and toilet goods ... " The context in which the word “perfumery® oocurs shoies that
afeat is meant by il dhe three general items *cosmelics, perfimery and fealei goods ™ are arbicles which are used for
persanal hygiene or plessure. The viems wdhitch are excepled from this entry ave " loothpaste, tooth pateder, sop and
hecr-kerse." This exceplion alvo povnis fo fhe same conclusion, viz., that only these articles of luxury, tehich are wsed
for persanal hygiene and pleasure were indemded to be dncluded in s entry. So the word "perfiumery™ m s context
woaild not include dioop and agenrbatts, which are wever wsed for persoral Rygiene or pleasure, bt are primarily
sised for religions covemranize

810 Accordingly, the term 'Restaurant”, "Eating Joints”, “Mess" or "Canfeen” has to be interpreted
and understood on the common analogous sense i.e, a place where the consumer is served food
at the tables to be consumed therein. However, in the instant case, the cutlets of the applicant do
nesk serve the ce-creams to their customers on the table. Rather the same has to be collected by the
customer themselves from the counter. Further, on the cost of re-iteration, the spplicant does not

“u, provide any sitting facility to the custemers as well. Thus, a chear distinction can be drawn

B _'._.i'hqr_waen the applicant's outlet and the terms mentioned under the aforesaid notification,

", ‘Acgordingly, the applicant submits that the said notification is not applicable over the transaction

e winder consideration, On going through the above facts it is very clear that the dominant intention

ok the buyer and the seller s to sell the product and the service (if any) is purely ancillary to the
salelof the product. At this juncture the applicant submits that the activity of supply of ice creams
: fg:m"ln fhe outiet is puraly a contract for supply of goods and the GST must be levied accordingly.

Additipnial submissions on 15.03.2019

At the out we thank both the members for having given us a patient hearing on 13.03.2019.In course of

procesdings we have been requested us to submit the follawing additional details:

1 Photographs of the retail store from where the lcecreams are sold, The photegraphs of the retail
outlet operated by us at Auarangabad are enclosed here with for your perusal and records.

2, Franchise agreement entered with the Franchisor M/s, Kamaths Ourimes lcecreams Private
Limited.
Our firm has entered into a franchisae agreement with M/s. Kamaths Ourtimes fcecreams Private
Limited. Copy of the franchise agreement is enclosed here with.

A Gist of Liconses under which the retail outlet is operated
Details of licenses held by cur firm for the retail outlet and the issuing authority are tabulated
here under. Copies of these licenses have already been provided along with our applicabion per
book. However, for the ease of reference the same have been once again enclosed here with,

03.  CONTENTION - AS PER THE CONCERNED OFFICER
The subinigsion, as repml:lnclzl:l verbabim, could be seen thus-
SUBRBMISSION OF EEFORT

Here the question asked is whether the sale of goods (ice cream) will be under the ambit of services. 1
would like to reply in negative, because as per section 2{102) of CGST ACT it &s clearly mentioned that

services would amount to anything other than goods. Now the goods are tobe defined in 8 manner which
12



has physical appearance, which can be seen, touched and transferred or given from one person to another
ar for self consumption, Here in this AAR the sale of ice cream i purely a sale of goods {(ICE CREAM).

Secondly the question of whether an ice cream parlour be termed as restaurant? | would like ta highlight
that the definition of restsurant i s«if explanatory. The restaurant is a place where people gather, sit and
as per menu card order for beverage or dish which they desire to eat or drink or even carry as a parcel,
Moreover the food is served fresh by the watter or waitress, it is manufactured on day to day basis. Here
food manufactured in & restaurant s served onthe same day while e cream can be =old on nextday also,

Thirdly the Heence issued by the sales tax department, FDA (FOOD) Is of retailer/ reseller, Here it is to be
constdered that the restaurant dealers are registered as a manufactane or manufacturer/reseller. The part
of service is incidental and not composite In case of boe cream parloar, Had it been a mall where goeds are
self collected from the rack and billed at the billing section. The majer portion Invelved is sale of goods
and nof service unlike consultation, Hence liable under VAT G5T/MGST S O0ST

]ruu,.ﬂ.,_[}, as par service tax act itsclf En-nds soldd from cold storage are not liable to restaurant servioes,
Hence In my opinion the applicant is replied in affirmative that ice cream parlour is not a restaurant nor
restaurant service. The service part is incidental and not the prime function

4. HEARING

The Preliminary hearing in the matter was held on 13.03.201% Sh, Bharat B. Raichandani,
Mdvocate, along with Sh. Chirag hMehta, C.A. and Shri Hemant Regmil, Manager appeared and requested
far admission of application as per contentions made in their application, He is informed to submit photos
of the premises. They have however made a request to finalize the matter at this stage as he has to say

uthm% mare. Jurisdictional Officer was not present but submitted written submissions. The applicant

hiirs ;:ubfp_um.-d photos of his premises on 15.03.2019.
-._1El_'r '-. ﬂﬁEEﬁ_}’_ﬁTlﬂNS

Wil,- have gone through the facts of the case, submissions made by the applicant as well
as ﬂmjz:nrﬁnent and the documents on record. The main issue before us is whether the supply

of :m, m by the applicant from its retail outlets would be treated as supply of “goods” or
- .-ni*r.:;rl_',.r of "service" or a "composite supply”.

The applicant has submitted that they purchase ice creams from their franchisor viz. M/
Kamaths Ourtimes Iecreams Private Limited, and resell the same in wholesale as well as retail
sale packages. They exclusively deal in the ice-cream manufactured by the franchisor and sell
the same to their customers as it is without any further processing/alteration/structural or
chemical change, Their sale of ice creams is by way of 1) retail packs; and 2) by way of Ioe cream
scoops. In case of sales by way of retail packs which constitutes about 75% of their total sale,
they sell ice creams in wbs of 500 gms at the MREF printed on the tubs by the
manufacturer/ franchigor. In the case of sales by way of scoops the applicant has submitted that
the ice-cream scoops are sold to the customers who wish to consume [ce-creams on a take away
basis. T this case the franchisor supplies loe-creams to the applicant in a whalesale pack to sell
the same in scoops. These wholesale packs are emptied in steel containers at the applicant’s
outlet and then the ice-creams are sold over the counter andd supplied in scoops in paper cups,

regular cones or waffle cones. At times as per customer preference more than one flavor of ice
13



cream in different combinabons commonly known as "Double Scoop" or "T'riple Scoop” are also
supplied in large cones or cups. In some cases, the ce cream Is melted (seml liquid form) and
sold in paper cups/ paper glasses to the customer based on their demand. Sometimes, the ice
cream is bopped with fruits, again based on demand from the customer, The Price is charged on
per Scoop basis, These prices are fixed and consistent at all the outlets of the applicant as well as
other franchisee owners of the franchisor. The applicant has also submitted that the franchisor
quotes HSN code 2105 and charges GST @ 168% in terms of Notification No. 01,/2017 -CT (Rate),
dated 28,06, 2017, as amended.

To answer the main question raised by the applicant we refer o the various pertinent
definitions as per the G5T Laws, We have no doubt that the jce creams sold by the applicant are
covered under the definition of ‘goods’ as deflined under Section 2{52) of the CGET act, 2007
We also have no doubt that there is a supply in this case as defined under Section 7 of the CGST
act, 2017. Section 2{101) of CGST Act, 2017 defines "Service™ as "anythung other fhan goeds, ...
for which a separete constderation s charged”,

The only thing that is required to be addressed in this case is whether there is a supply

- of goods or services or both. [n the case of sale of ice creams in tubs of 500 gms and at the MRT,

.'tu[;._h-vr no doubt that the same is sale of goods with no service being involved. Hence we

_ diﬂc.uni':'_l;hq‘_- ather scenario where the ice creams are sold in scoops, cones, etc or sold atber being

o "P-E.d"\';;iﬂ'i fruits,
f.he applicant has submitted that their entire transaction involves transfer of property in
mq'u.ﬂ]glﬁ goods. The customer places the order from the menu and the same is delivered to them.

tﬂ_gﬁgg of seoop, the flavor of choice is sold as per the customer preference ie. in cup or cone. In

either of the cases, the icecream received by the applicant from the franchisor is supplied as it
is to the customer and is sold at agreed rates, as mentioned on menu cards. No extra money is
charged from the customers who are free (o consume the ice-creams inside or outside the outlet.
Mo facility of serving/ dining is provided by the applicant. Only a few outlets of the applicant
offer seating facility. However as informed by the applicant, same is predominantly made for
the convenience of old persons or persons with disability, ladies and children and not for
rendering any service of a kid like a restaurant, cating house, joint, ete. We find that the
dominant object even in the case of ice cream in scoops as in the subject case, isa sale of goods.
This transaction of selling ice cream received in bulk and selling them in scoops s akin to sales
made by grocery shops in the case of sale of edible ail wherein the grocer sells such ol in various
lesser quantities after receiving the same in bulk quantity of 20 litres, etc in tins/cans, The
decision of the Rajasthan High Court in the matter of Govind Ram and ors. Vs. State of
Rajasthan and ors cited by the applicant appears to be applicable to the subject case in as much
as there is a sale of goods ie. ice cream which is made across the counter to the customers by the



applicant. This is precisely where the applicant’s cutlets differ from the conventional
restaurants. In restaurants, generally the customers go with the intention of ordering articles of
foods for the purpose of consuming the same there only, which are then prepared and served
by waiters, efc to the customers. Here the ice creams are sold in the same form as received by
them and at agreed rates not excesding the MRP and in most of the case the said ice creams
appear to be consumed outside the premises of the applicant, Even if we consider the said
transaction as a composite supply as per Section 2(30) of the CGST Act we find that the principal
supply in the subject case is a sale of goods i.e. ice creams, being the predominant element of the

transaction.

We find that in the subject case there is a transfer of title in fce creams from the applicant
to their customers and therefore as per entry no. 1{a) of the Schedule 1 of the CGET Act, the
suhbject transaction is nothing but a supply of goods, Even the jurisdictional officer has agreed
that in the subject casa there is a sale of goods,

Further we also find that the applicant was served with a Show cause Notice No.
3/5T/ AC/ Urban /2017 dated 10.10.2017 alleging that the applicant was running a business of
I..'EE:.‘E'Elm pariour and evading tax on services provided under the category ‘Restaurant Services’.
q‘ma.-‘ﬁhmv cause Notice was subsequently set aside by the Asstt. Commr, of Goods and Services

%‘(H‘ Tak, | jl,u rangabad, Urban Division vide Order Moo VGN{GE0)70/DSCN-Arihant/17-18/1%
L Auranj?bad dated 07.05.2018 with the following observation:
_2{1;1 ::p‘e sis of discussions in para 7 fo 10 in the ‘Discussions and Findings' part, | conclude that the

'.r;m’t*.-_n- i not & restaurant but @ dealerre-seller of ice-cream and there 15 no element of service inpelived in
__glfie activiby of the notice,™

In view of the above discussions we agree with the jurisdictional officer and hold that in
the instant case the transaction Is to be considered as a sale/supply of goods,

05, In view of the extensive deliberations as held hereinabove, we pass an order as follows :

ORDER

{Under section 98 of the Central Goods and Services Tax Act, Z017 and the Maharashira
Goods and Services Tax Act, 2017)

NO.GST-ARA- 126 2018-19/B- 2.9 Mumbai,dt. {0 rf z jfn )y

For reasons as discussed in the body of the order, the questions are answared thus -

Question =1 Whether supply of ice-cream by the applicant from its retail outlets would be
treated as supply af "goods” or supply of "service’ or a "composite supply” and
subject to GST accordingly?

Answer = The supply of ice=cream by the applicant from its retail outlets would be treated

as supply of "goods" .



Question =2 Whether the supply, not being a composite supply, would be treated as supply
of service in terms of entry 6{b) of Schedule 11 attached to the CGST Act, 2017
and leviable to CGST @ 2.5% in terms of Notification No, 11,2017 as amended by
Motification No462017-Central Tax (Rate) (serial no. (i) entry no. 7) of the
natificabion?

Answer - Answered in the negative.

Question - 3, In case the supply is held to be "composite supply”, whether the taxability of the
same should be treated as supply of service in terms of entry 6({b) of the Scheduls
Il of the CGST act, 2017 or should be taxable on the basis of nature of principal
supply in accordance with Section B of the Act?

Answer - Mot answered in view of answer to Question No. 1 above,

Question =4, In case the supply is held to be a supply of service in ferms of entry 6(b) of
Schedule Tl to the CGST Act, 2017, would it be mandatory for the applicant to
collect and pay CGST @ 2.5% inspite of the fact that entry 7{i) of Notification No.
11/2017 as amended by Netification No4§2017-Central Tax is a conditional

entry?
;gﬂ’j{\"ff:f_.mmwemd in view of answer to Cuestion Mo, 1 above,
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Copy to-
1. The applicant - E' &
2. The concermned Central / State officer 2

3. The Commissioner of State Tax, Maharashtra State, Mumbai

4. The Jurisdictional Commissioner of Central Tax, Churchgate Mumbai MEMBER

5. Joint commissioner of State tax , Mahavikas for Website. ALDVANCE RULING AUTHORITY
MAHARASHTRA STATE. MUMBAI

Note - An Appeal against this advance ruling order shall be made before The Maharashtra

Appellate Authority for Advance Ruling for Goeods and Services Tax, 15 floor, Air Tndia

building, Nariman Feint, Mumbai = 400021,



