MAHARASHTRA AUTHORITY FOR ADVANCE RULING
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|Constituted under section 9% of the Maharashtra Goods and Services Tax Act, 2017)
E THE BENCH OF

{1) Shri B. Timothy, Addl. Commissioner of Central Tax, (Member)
{2) Shri B. ¥. Borhade, Joint Commissioner of State Tax,{ Member)

"GSTIN Number, if any! Userid | 27AAAGGOO0L0 1 ZM
Lezal Mame of Applicant GEMERAL MANAGER ORDNANCE FACTORY BHANDARA

Registerad Address/Address | Ordnance factory Bhandara, Jawaharmagar, Bhandara, Gomdia,
provided whilz obtaining wser id | Mahkarashira, 44 1906
Dretails of application GET-ARA, Application Mo, 79 Dated 24069 2018
Concemed officer Jt. Commr. CGST &CX, Magpur-l

Mature of activity(s) (proposed /
| present) in respect of which
| advance ruling sought

| & |' Category Factory / Manufacturing , ﬁﬁcipﬂi:nt of Goods or Service, Service
| Provision .
B | Description (in bricf) Ordnence Factory Bhandara {OFBa) &5 3 unit under the Ordnance

Factories Description Board{OFB) functioning wunder the
Departmeni of Defence Production of Ministry of Defence,
Government of Indis. The main business of OFBa iz to
manufacture Propellants and Commercial Explosives for use by
sister factories for production of finished products like arms and
ammunitions that are ultimately supplied to Indian defence and
military forces, Thus, OFBa majorly acts ac a feeder factory for
goads such as explosives and propellants for its sister Ordnance
Factories that use such peods for their prodection and
_ manufacturing process.
& which advance ruling | (i} Applicability of a notification izsued under the provisions of
: | this Act
{iviAdmissibility of mput tax credit of tax paid or deemed o have
besn paid
{v) Determination of the liability to pay tax on any goods or
services or both
(vii)Whether any particular thing done by the applicant with
respect o any poods or services or both amounts o or results
in a supply of goods or services or both. within the meaning of
that term._ s
Question(s) on which advance | As reproduced in para 01 of the Proceedings below.
ruling is required

PROCEEDINGS
{Under section 95 of the Central Goods and Services Tax Act, 2017 and the Maharashtra

CGoods and Services Tax Act, 2007)

The present application has been filed under section 97 of the Central Goods and Services Tax
Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred 1o as “the CGST
Act and MGST Act”™] by GEMERAL MANAGER ORDNANCE FACTORY BRHANDARA, the
applicant, secking an advance ruling in respect of the following questions.



1}

2)

)

&)

Being a part of the Ministry of Defence, Govemment of India. whether they are linble to pay
GST Advance on the following supply of services:

a) Liquidated damages deducted from the pavments to be made 1o required suppliors in case of
delayed delivery of goods or services.

b} Amount of Security deposit forfeited of suppliers due 1o non fulfilment of certain contract
conditions,

¢} Security deposit left unclammed by the suppliers and recognised as income after 3 years.

d) Food and beverages supplied an industirial cantzen inside the factory premises.

e} Community hall (Moltipurpose Hall) provided on rental basis w employees of our
orgarisation.

1) Behool buz facility provided to children of the emplovees,

g) Conducting exams for various vacancks,

h} Reat recovered from residential guarters of employees,

Whether Input Tax Credit on expenditure on the goods and services consumed by our
organisation in following sctivities shall be availabls:

a) Maintenance of garden inside the factory premises.

b} Maintenance and upkesp aciivites relating 0 gardens, parks, plavground, feciory school for

edicines purchased by the hosplial mamtaned by our organisation and used for treatment of
feciory emplovees and their dependents, Expenditure on maintenance, upkeep and other
activities relating to such hospital.

d}) Expenditure related fo maintenance and upksep of guest houses maintained by organization,
¢} Expendifure related to purchase of LPG cvlinders used within indusirial cantesn.

Whether the cxempion 10 a ‘defence formation' for preparation and generation ol E-way bills s
applicahle o Ordnance  factories & other Central Governmemt & Public  Sector
Underfakings( P51 s} that function under the Ministry of Defence, Govemment of India?
Whether exemption on payvment of GST on transport of 'military or defence equipments through
& geods ransport agency applicable to goods transporied by our organization?

Whether Input Tax Credit is to be reversed on finished goods that are destroyed during testing?
Whether proportionate Input Tax Credit has to be reversed in cases where lesser payment is
mede o the supplier due to dedvetion en account of liguidated damages from supplier's dues?
Being a part of the Ministry of Defence, Govermment of India, whether the following
notifications are applicable to our organisation and what shall be the impact of such

rcrtifications:



a) Motification Mo, 22018 Central Tax (Rate), in relation to services by an arbitrator or an
advocate o our urganisation.
b) Modification Mo. 32018 Central Tax (Rate), in relation w© services supplied by owur
organisation by way of renting of immovable property 1o a person registered under the Central
Goods and Services Tax Act, 2017,
¢) Maotification No. 362017 - Central Tax (Rate), in relation to payment of 1ax on reverse
charge mechanism on sale of used vehicles, seized and confiscated poods, old and used poods,
waste and scrap to a GST registered persen.
E) Whether Input Tax Credit en services of passenger vehicles hired by our organisation is
available?
At the outset, we would like o make it clear that the provisions of both the CGST Act and the
MGST Act are the same except for certain pravisions. Therefore, unless a mention is specifically made
o any dissimilar provisions. a reference 0 the CGST Act would also mean a reference to the same
provision under the MGST Act, Further to the earlier, henceforth for the purposes of this Advance
Ruling, the expression "G5T Act’ would mean CGST Actand MGST Ast,

02. FACTS ANDCONTENTION - AS PER THE APPLICANT
The submissions, 15 reproduced verbatim, could ke szen thus-

Statement of relevant facts having a bearing on the questions raised:-

dnance Factory Bhandara is a unit of Ordnance Factories Board {OFB) functioning under the
2 of Defence Production and Supply of Ministry of Defence, Government of India. There are
factories in India in total, each engaged in different activities like production of finished

their parts relating o amms, ammunitions, explosives, military clothing ete. Established in

".'.,,_G . __the year A 960, the main business of OFBa is to manufacture Propellants and Commercial Explosives for
supplied to Indian defence and military forces, Thus, OFBa majorly acts as a leeder factory for goods
such as explosives and propellants for its sister Ordnance Factories that use such goads far production of
finished goods. However, some of the manufactured goods are also directly supplied to depots and umits
of defence and military forces, as per requirement. OFBa alsoe sells a small part of its manufactured
goods to state police and private firms. Supplies w0 Defence Public Sector companies like Bharat
Dynamics Lid, Ete. and defence laboratories like Defence Research & Development Laboratory are also
there.

.y The manufacturing process involves procurement of various raw materials from sister Ordnance
factories and private enfities. Majority of the purchase is from private entities. The output is then
transferred to sister Ordnance Factoriestunits of srmed forces as per order. The consideration for transfer
is fixed by OFB and is booked in the financial accounts of our organisation and the adjustment is done
through book transfer. Money consideration is involved only for a small portion of the produce, where
the goods are sold to units under Ministry of Home affairs, paramilitary forces like BSF, units of stale

palice, defence PSLs and private entities.



3 The poods wre sent in fnished condition te proof establishments (such as PXE Balasore, CPE
Harsi) for testing purpose. Such proof establishments are located outside the factory premiscs across the
country and they also function under the Ministry of Defence, Govemment of India. Such sample goods
are destroved during testing process, The value of the row materiaks wsed in the sample goods o
destroved is included in the value of the finished goods that are manufactured & thus included in the
value of taxable goods supplied.
4 Apart from saledtransfer of manufactured goods, the factory also sells the scrap penerated during
the manufacturing process and other used and waste goods to private entities through auction process.
5] Emplovees of the factory from all over the country come down and reside in the factory estace 1o
help mun the factory and i iz the cbhligation of the factory to previde them with residential quarters for
accommodation and to maintain and upkeep their residential quarters along with maintenance of estale
meluding plavground, community hall. hospital. roads, school ete. Monthly License fees is collected
from the employees in respect of such accommuodation.
] There are 2 guest houses in the fectory estate. Expenditure on maintenance of Guest houses for
stav of varous persons visiting the factory is incurred by our organisation. Guest houses are used 19
provide accommodation services to various guests including employees on tour, Room charges are
recovered from such guests for their stay on per day basiz that are different for such difforent puest
houzes.
L "':.:L-I-}. The factory edtate i huge and some portion of it has been lel out on leasehold basis for
b ol 5 ¥ | purpoges like daily needs shops, banks ete. Our organisation eollects lease rentals from the

h et out immovable properly.

| [Ofher allied establishments like local accounts office & SOQAE are also functioning for the
» faﬂm'}- _&:_'j{ﬂmm the Factory, These organisations though a separate entity, they are units of the Central
Govemghent and function for OFRa. Local accounts office provides services related o accounting of

2 jons of OFBa, payment of bills of OFBa etc. v OFBa& 30QAE provides services related o
guality control & checking of products of OFBa. The cost of salary & other expenses related to such
allied establishments is included W the wial cost of manufaciuring of final products of OFBa & thes
forms part of the value of taxable supply. Employees of such establishments are also provided residential
quarters for accommodation and monthly Hcense fees is collecied from them in respect of such
accommudation. The emplovee strength of such organisations is extremely small in comparison to the
emplovee smength of OFBa.

oy The whobe of OFBa estate is divided into two parts-

a) Factory premises. [t consisis of the factory where manufecturing activity is carried out & the
administration building.

b) Estate area- [t consists of the area oiher than factory premises. Residentinl quarters of
emplovees of OFBa and allied establishments, gardens, parks, playground, factory school for
children of employees, hall for recreational activities, places of worship of God, market area,
puest houses, school for children of employees, factory hospital & open land & included is

imcluded i such cstate arca,



X Slatement containing the applicant’s interpretation of baw andfor facts, as the case may be,
in respect of the questions raised in the referred applicotion for sdvance ruling:-
Al Question No. 1:- Being a part of the Minisiry of Defence, Government of India, whether
our organisation Ordnance Factory Bhandara (O0FBa) is liable to pay GET on the followiag supply
of services:-
a) Liquidated damages deducted from the payments 1o be made to suppliers in case of delayed
delivery of poods or services,
B} Amount of Security deposit Torfeited of suppliers due to non-fulfilment of cenain coniract
conditions.
¢} Becurity deposit left unclaimed by the suppliers and recognized as income after 3 vears,
d} Food and beverages supplied at industrial canteen inside the faciory  premises.
e} Community hall (Multipurpose Hall) provided on rental basis to employess of our
organisation,
M} School bus facility provided fo children of the emplovees.
2] Conducting exams for variasus vacancies.
h) Rent recovered from residentinl quariers of employees.
As per section 2033 ) of the OGST Act, 2017, “Government” means the Central Govemment. As
e per clause (23) of section 3 of the General Clauses Act, 1897 the "Govemment” includes both the Central
-~ 5 'd_ ; .'%“E‘IT“F“I and any Swmte Govemment. As per clause (8] of section 3 of the said Act, the ‘Central

'] e 3

(oo ohd', in relation to anything done or to be done after the commencement of the Constitution,

ident. As per Article 53 of the Constiiution, the executive power of the Union shall be

him while exercising the executive powers of the Union vested in the President and in the name of the
President.

Ordnance Factory Bhandara is an unit under the Ordnance Factories Board(OFB) functioning
under the Department of Defence Production and supply of Ministry of Defence, Government of India,
Al the powers provided to our organisation’s officers and decizions taken in our erganisation are on
behalf of the President of India. Thus, OFBs s & pant of the *“Central Govermment” as per clause (23) of
section 3 of the General Clauses Act, 1857,

a) Liguidated damages deducted from the payments to be made to supplicrs in case of
delayed delivery of goods or services:-

Dur organisation deducts liquidated damages (1.,[3) from the payments o be made to its suppliers in case
of delayed delivery of goods or services, As per para 5{e] of Schedule Il to the CGST Act, 2017,
“ngreeing to the obligation to refrain from an act, or to tolerate an act or a situation, or to do an act” is an
activily that shall be treated as a supply of service. So, OFBa would have paid tax on such 1.1 deducted

from supplier’s payment had it not been a part of the Central Government sinee Sr. No. 62 of the
5



exemption list on supply of services as per notification no. 1220 7- Central tax{Rate)specifics that,
“Bervices provided by the Central Government, State Government, Union territory or local authority by
way of tolerating non-perfermance of a confract for which consideration in the form of fines or
liguidated damages is payable to the Central Government, State Governmeent, Union territory or bocal
authority under such contract™ shall attract MIL rate of tax,

b} Amount of Security deposit forfeited of suppliers doe to non-fulfilment of ceriain contract
condithns:-

OFBa also forfeits security deposit of ils suppliers due o non-fulfilment of certain contract conditions.
Such forfeiture though not in the form of LD, it can be considered as a form of *fine’ thal is recovered
from suppliers’ dues in the form of forfeiture of their deposit, Thus, NIL rale of tax as per
aforementioned Sr. No. 62 of the exemption list on supply of services as per notification no, 12/2007-
Central tax (Rate) should be applicable on such forfeiture of deposit.

c) Security deposit left wnclaimed by the suppliers and recognised as income after 3 years,
Sometimes, after completion of their scope of work, the suppliers do not cluim the security deposils or
by whatever name called from OFBa. In such a scenario, OFBa treats such uncliimed deposits as
‘lapsed® after the end of 3 successive financial years from the financial vear in which such deposits could
have been claimed by the suppliers, The amount relating to such *lapsed” deposits is treated as income in
the financial statements of OFBa for that relevant Y, However, as per Ordrance Factory Board (OFR)

#,.e’?-"f ‘:_'fﬁ:?.m;.. sirch lapsed deposit can be claimed by the supplier to whom it belonged after any interval of time
B T My i,
2 shall have to mandatosily sefund it Thos, such act of treating deposits as lapsed and

them as income cannot be said to fall under the phrase - “agresing o the obligation 10
an act, or o tolerate an act or a situation, or W0 de an st and thus 31 does not constitule &
r para S{e} of Schedule 11 1o the CGST Act, 2007 or any other provisions of the CGST Act,

[ = refrain
'k’rllq_ -_EEl'r'iEn!EE
A .
H‘{i?“ AV

pa T M

"“-}'r“"-'f.:.: aviEr, A 6 of the exemption list on supply of services as per notification no. 1272017- Central axEate)
specifies that, “Services by the Central Government, State Government, Union territory or local
authority excluding the following services— (&) services by the Depanment of Posis by way of speed
post, express parcel post, life insumnce, and agency ervices provided o a person ofher than the Central
Crovermment, Stae Government, Union territory; (b) services in relation o an aircrafl or a vessel, inside
or outside the precincts of a port or an airpor; (o) transpor of goods or passengers; or (d) any sérvice,
other than services covered under entries (2) o0 (¢) above, provided o business entities™ shall srract WIL
rate of tax. Accordingly. the following services supplied by OFBa should arttract NIL rate of tax since
thev are provided 1o non=bsiness entities:-

i} Food and beverages supplied at indusirial canteen inside the factory premises:

As per Clause & of Schedule IT 1o the CGST Act, 2017, “supply, by way of or as part of any service or in
any other manner whatsoever, of goods, being food o any other article for human consumption or any
drink {other than akoholic lHiquor for human consumption), where such supply or service &s for cash,

deferred payment or other valughle consideration™ shall be treated as a supply of services, There is an

industrial canteen inside the factory premises that serves food and beverges 1o employees of the factory.
&



Meither is alceholic liquor served in the industrial cantesn nor is the indestrial canteen zir conditioned.
Mominal charges for such food and bevemges are recovered from the employess on no profit basis in
order to cover the day-to-day expenditure of the canteen. Such indusirial canteen is run by the factory
itself and no outdoor caterer is involved in providing services related o supply of food and beverages.
Thus, such supply of food and beverages by the fctory to factory employees inside the industrial
canteen falls within the category of “services’ as per the aforementioned cleuse & of Schedule Il to the
CGST Act, 2017. However, in terms of the aforementioned Sr, No. 6 of the exemption list on supply of
services s per notificotion no, 1272007- Central tas{Ratz), supply of services by the Cenral
Government 10 non-business entities attract “NIL’ rate of tax. Thus, since such supply of food and
beverages iz done 1o factory employees that are non-business entities, the charges recovered by the
factory from such employees for such supply attracts “NIL® rate of fax since OFBa is a unit of the
Central Govermment as explained above.

el Community hall provided on rental hasis to employees of the factory:

There i a community hall within the Bictory s<tate that i let to be used by the factory 1o its emplovees
for their personal purposes like family gatherings, marriages, other social functions etc, Charges in lerms
of monetary consideration are recovered by the faciory from itz empleyvees in liew oF such uze, Az per
clause {zz} of the definitions conlamed in notification ne. 1272017- Central fax (Rate), “Renting in

refation o immovable property™ means allowing, permitfing or granting &ccess, Sniry, ocoupation, use oF

letting them use cultural hall for their personal purposes falls within the definition of
n Elation w immovable propery™, However, keeping in view the above discussed St No. 6 of
list on supply of services as per nofification ne. 1272007 Ceniral taxiRare), such services

)] Sclvool bus Facility provided to children of the employees:

OFBa provides the service of pick and drop of the children of its employees from school located outside
the Tactory via bus ewned by the factory. Charges In terms of moenelary consideration ase recovered by
the factory from its emplovees in liey of such service provided to them. So, keeping in view the sbove
discussed Sr. Mo, 6 of the exemption list on supply of services as per notification no. 12°2007- Central
tax{ Rate), such services provided by OFBa atiract *NIL® rate of tax since the provider of service (OFBa)
is @ unit of the Central Government and the redipient of services(lfactory employees) are non-business
entities.

gh Conducting exams for various vacancies in the factory:

For conducting exgminations o [l up vanow siaff vacancies in OFBa, it collects fees from the
candidates who wish to appear in such examinations. So, keeping in view the above dizcussed Sr. Mo, &
of the exemption list on supply of services as per notification no. 12/20017- Central tax{Rate), such

services of conducting examinations provided by OFBa atiract “NIL” rate of tax since the provider of
7



service {OFBa) i= a unit of the Central Government and the recipient of services{candidates) are non-
bassiness entities.
h) Rent recovered lrom residential guariers of employees:
Az discussed above, as per nofification no. 122017 Ceniral tax{Rate), “Renting in relation to
immaovable property” means allowing, permitting or granting access, entry, occupation, use or any such
facility, wholly or partly, in an immovable property, with or without the transfer of possession or control
of the said immovable property and includes leiting, leasing, licensing or other similar arrangements in
respect of immovable property.” OFBa provides quarters located within the factory esiate to its
emplovees as well as employees of the allied establishments for residential purposes and licence fess is
recovered from such emplovees in lieu of such use by them for residential purposes. Thus, the service
provided by the factory 1o iis emplovees of allowing them to use quarters for their residential purposes
falls within the definition of “Fenting in relation o immovable properdy™, Such boence fees recoverad
by OFBa from emplovees attracts *NIL" rate of tax in terms of Sr. No. 6 of the exemption list on supply
of services as per notification no, 1272007- Central taxiRate). Sr. no. 12 of the same notification no.
122017- Central tax{ Eate) also specifies that “Services by way of renting of residential dwelling for use
ae residence™ attrmet "NIL" rafe of tax,
E) Question No. 1:- |} Whether Input Tax Credit on expenditure on the goods and services
consumed by our organisation io follow ing setivities shall be available:-

a} Maintenance of garden inside the factory premises,

of employees, hall for recreational activities, residentlal quarter bulldings of employees,
paths, street lightings and other paris of estate area that are located outside the factory
t within the factory estate.

':ine o such hospital.

d} Expenditure related 1o maintenance and upkeep of guest houses maintained by organisation.

e] Expenditure related to purchase of LPG cylinders used within industrial canteen.

The basic question that 5 being asked here is that whether te following services received by the
factory are covered under the definition of “input services™ as per section 20640) of the CGST Act, 1017
& whether such services can be considered (o be falling within the scope of “used or intended 1o be used
in the course or furtherance of business™ as per section 1601 of the CGST Act, 2017 20 as o entitle
OFBa to avail Input Tax of the said services. It is worthwhiles o note here that Hon, Finanse Minister of
India stated at paragraph 5(b) of the Stawement of Objects & Reasons while introducing the Central
Goods & Services Tax ("CGS T Bill, 2007 n the Parliament a3 under:-
=8, The Central Goods and Services Tax Bill, 2017, inter alia, provides for the following, namely:—

(b} to broad base the input tax credit by making #® availeble in respect of faxes peid on any
supply of goods or services or both used or intended to be used in the course or furtherance of business.”



Hence a clear intent to broad base the input tax credit is evident from the above, Also, the term “used or
intended to be used in the course or furtherance of business™ has been used to expand the scope of inputs
& inpuf services o these activities that have some direct or indirect nexus to business of the supplier. So,
it requested to the Hono Appellate Authority for Advance Ruling to decide upon the admissibility of
Input Tax Credit in relation to the following services keeping in view the aforementioned intention of the
Hen, Finance Minister of broadening the Input Tax Cradit base.

Ewven in the erstwhile laws relating 1o Excise Duty & Service Tax, the essential requirement of a
service to be considered ag “loput Service”™ for availing CENVAT Credit of the same as per Rule 2(1) of
the CENVAT Credit Rules, 2004, was that such service should be used by a manufacturer, whether
directly or indirsctly, in or in relation to the manufacture of final products. Thera iz a plethora of
decizions by various High Couwrts &various benches of Tribunal (CESTATY in which it was adjudged
that CEMYAT Credit of Service Tax in relation to the fllewing services was allovable on the pretext
that such services were used by the manufacturer, whether directly or indirectly, in or in relation to the
business of manufacture of final products.

In the case of Coca Cola India Pvi L. vs. CCE reported in 2009, a Division Bench of the Hon.
Rembay High Court held that the expression activities in relation to businzss” in the inclusive pant of the
definition of 'mput service’ further widens the scope of input service so as 0 cover all services used in
the business of manufacturing the final products and that any service used in relafion 1o the business of
manufacturing the final product would be an eligible input service for availing CENVAT Credit. It was
;_Em held that the cost of any input service that forms par of value of final products would be eligible for
P 't’ﬂ'rﬂh"mT credit. Thus, it can be consirueed to mean from such declsion that where the inpat service nsed

s nm;gl.;s}iv connected with the business of manufacuering the final product and the cost of that npat
I.l: i serv u.é-l ralr 5 part of the cost of the final product, then credit of service tax paid on such input service
wionld I‘J-;. llowahle.
!x“':,, .= T'I;érﬂﬁ:nw. applying the same fogic, in the G5T regime, the said following services can be said w
K Bg, 1B w:sﬂlng the Twin necessities for availing Input Tax Credit of GST in respect of expenditure on the

o i o 1 '-".-'

e eanill services; that i “input services” and “used or intended to be used in the course or furtherance of

business™ since as per section 2(17) of the CGST Act, 2007, the term “business™ includes "manufacture”,
In fact, the scope of availimg Inpul Tax Credin has been furiber widened under the GST regime 1o inclhade
all imputs and input services used in the course or furherance of busingss vis-a-vis erstwhile CENVAT
Credit Rules where admissibility. of CEMVAT Credit was restricted to input services used direcitly or
indirectly, in or in relation to manufacture of final product.

a} Malntenance of garden inside the factory premises:-

Here “factory premises’ means plant area where manufacturing activity is camied out and
administrative building, The services of mainfenance & upkeop of gardens that are located within the
factory premises should be considered to be an “input service™ as per section 2(60) of the CGST Act,
2017 and should also be considersd to be “used or intended to be used in the course or furtherance of
business” a5 per section 181} of the CGST Act, 2017 and Input Tax Credit should be available in

respect of expenditure done on such services on the following counts:-



i) Gardening i essential & mandated by Maharmshtra Pollution Control Board to maintain quality
of ambient air & prevent aird water pollution and also a condition precedent as laid down by the
said Board, without which OFBa cannot resort 1o iis business activity of manufacturing.

i) Cmrden creates better atmosphere and environment which increases working efficiency and thus
its maintenance is essential in the course of business for betier running & furtherance of
bt iness,

i) Cost of such “gardening expenses’ formns part of the cost of the final products and thus forms
part of the value of taxable supply.

Wl Relianee is placed on the following judicizl pronouncements of the Tribunal(CESTAT) &
variones High Courts, wherein it was adjudged that CENVAT Credit of Servies Tax was
allowable on expenditure related 1o maintenance & upkesp of gardens in the factory:-

In MSs. Rane TRW Steering Svsterm Lid. ve, The Cammassioner of Central Excise and Central

Tax (2018} the Hon. Madras High Court held that garden maintenance service would fall within the

definition of inpat service, in terms of Rule 2 (1) of the Cenvat Credit Rules, 2004.

In Mukand Ltd's case Vs, Commissioner of Central Excise, Belapur {2016 {42} 5TE BE {Tri-Mumbai}},

it was held by the Hon, Tribunal that the credit on 'gardening expances’ is fullv allowable gs the same is

required for maintaining the good atmosphere in the manufacturing area and also a condifion precedent
nets faid down by the State Pollution Coatrol Board, without which the appellant canaot resort io
*"f-:' i Lﬁqb_yrins Activity.
[ N CL Technologies Lid., Vs Commissioner of Central Excise, Moida {2015 (4) STH 369 (Tn-
cid by the Hon, Tribunal that Garden Maintenance Services qualify as input services,
editech Lid., Vs, Commissioner of Central Excize and Service Tax, Gurgaon 1T {2016 {44)

factory. Therefore, | hold that the appellant & entitled © avail CENVAT Credit for horticuliure
services.”

In M.z, Orient Bell Ltd., %s. Commissionsr of Central Excise, Moida, reported in 2006 5CC
Chline CESTAT, T923, it was held by the Hoa. Tribunal that So far as garden maintenance s concemed,
the same is input service as It is a pollutkon contrel reguirement and improves the acsthetics and overall
atmosphere and thus is an expenditure in or in relation to manufaciure,

In Commissioner of Central Excise, Delhi 11T, 5wkl Motor Crcle India Private Limited {2017
{471 5TK 85 {Tri-Chan, it was held by the Hon, Tribungl that the assessee is entitled to avail the credit
of gardening service,

& 0d footpaths, street lightings and other parts of estate area that are lecated outside

the facto i twithi i
As explained above, the term *factory estate’ has been used to describe the area that falls within

the boundaries of OFBa and are 50 controlled by OFBo but such area is outside the precinets of the aren
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where factory & administrative building is there. Such arca comprizes of establishmenis such as
residential quarters of emplovees of OFBa & allied organisations, market arca, places for worship of
God, shops that are given on lease rental basis for commercial purposes, gardens, parks, plavgrounds,
swimming pool, factory school for children of employees, hall for recreational activities, footpaths,
streel lightings, inter-connected roads between all such establishments and factory premizes and land that
is currently not used for any purpase whatsosver,

The services of maimenance, upkeep, repair, housekeeping, cutting of trees& grass, civil
construction, hiring of manpower for attending school bus, secunty services, gurbage collection, sowage
treatment, sweeping &cleaning ete. procured in relation to such establishiments within the factory estale
should be considersd o be an “input service™ sz per section Z(60) of the COGET Act, 2017 and should
also be considered to be “used of intended 10 be used in the course or furtherance of business™ as per
section 16(1) of the OGET Act, 2017, Thusg, inpul Tax Credit should be available in respect of
expenditure done on such services in so far as they are not disallowed under any other provisions of the
CGET Act, 2007, Let us analyse each establishment one by one for admizsibility of Input Tax Credit-

i) Residential quarters of employees of OFBa & allied organisations, market area, places for
warship of God, pardens, parks, playgrounds, swimming pool, footpaths, street lightings, factory
schoal for children of employees, hall for recreational activities:-

Services like maintenance, upkesp, repair, providing security, garbage collection, sewape

the appellant is responsible w previde all types of municipal services in the colony, 1T the employess
are not provided a proper residential colony with all the aforementioned facilities and establishments,
there wiould be no availability of proper stafl and labour required for continuous manufacturing
activitics. Thus, such services procured in relation to such establishments are necessary for furtherance
of business of our orgamisation since these services help in mainsining the basic living standard of the
emplovees who in urm are responsible for running the day= to-day business of the factory, Cost of such
services forms part of the cost of the final products and thues forms part of the value of taxable supply.
Reliance i5 placed on the following judicial pronouncements of various High Courts & Tribunals
wherein it was adjudged that CENYAT Credit of Service Tax was allowable on expenditure related w0
services procursed in relation to residential colony for the employees.-

In the gase of CCE vs, ITC Lid, in the vear 2002, the Hon. Andhea Pradesh High Count held that
CENVAT credit of service tax paid on the taxable services used in the residential complex shall be
available 1o the manufacturer, The relevant paragraph of the said judgment is extracted herein below.
“The Commissioner’s Order-in-Appeal dated 27-5-2008 reflects that he accepied fhat the efficiency of

the employees of an organization would be dependent on various factors, one such being the provision of
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a housing colony, He further conceded that these facilities would comtribute to the enhancement of the
productivity of the arganization, Having stated so, the appellate authority surprisingly took the view that
maintenance of the residential colony by the respondent-Company was only an obligatery activity owing
to situational exigencies and was not connected either direcily or mdirectly to the manufacture of its final
products, This inherent contradiction in the Order-in-Appeal was noted by the CESTAT, which opined
that if accommaodation was not provided by the respondent-Company to i employees at this remote
location, it would not be feasible for it to cary on its manufacturing activity. The finding of the
Commissioner that providing a colony to the emplovees was not directly or indirectly connected with the
manufaciuring activity of the respondent-Company was therefore, not bome out on facts. The stafl
colony, provided by the respondent-Company, being directly and intrinsically linked 1o s
manufacturing activity could not therefore, be excluded from consideration. Conszquently, the services
which were crocial for maintaining the <taff colony, such s lawn mowing, garbage cleaning,
muintenance of swimming pool, collection of houschold garbage, harvest cutting, weeding, etc.,
necessarily had to be considersd as ‘input services” falling within the ambit of Rule 2(1) of the
CENVAT Rules, 2004."
In the case of MANGALAM CEMENT LTD VERSUSCOMMISSIONER OF C.EX. & S5T.,
JAIPUR-L, the Hon: Delhi bench of Tribunal held that the residential colony was constructed adjacent 1o
e, the factory becanse of the reason that the factory manufacturing cement is located at a place which is

il e Ry
e prCE FULG, e,

i e

dn the case of CCE Meerul vi. M/s Bajaj Hindustan Ltd., the dispute was in relation to allowance

WAT Credil of Service Tax paid on construction services to the respordent for construction of

. *Tesidential colony/dormitory located in the precinet of he factory. The Hon, New Delhi beach of the
Tribunal held that construction of residential colony/dormitory adjacent to the factory premises was the
necessity beceuse of the location of the factory in a remode area, where if the sccommodation §s ot
provided to staffworkers, the continvousround the clock manufacturing activity will hamper. Further,
the cost towards such construction has also been considered as expendire in the books of accounts of
the respondent. Therefore, such construction activity was held 1o be relation 1o the business of the
respondent and therefore CENVAT Credit wes allowed in relation to such services.

In the case of Reliance Industries Ltd. vs. CCE & ST, Mumbai, the dispate was in relation 1o
altowance of CEMYAT Credit of Service Tax in respect of services like construction services, repairs
and manienance Services, security service, manpower recruitment and supply services, works contract
serviees eve, I owas noticed by the lower authorities that these services on which credin was availed of
service tax paid were received in their residential township constructed for the employees. It was held by
the Mumbai Bench of the Tribunal that the expenses which were incurred by the appellant for the setting

up of the township/colony for their emplovees are expenses which are ip relation to the business activity

of the appellant which is monufacturing of petroleum products. It was also noted that while arviving at
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the price of the finished goods manufactured in these factory premises, appellant has considered the
expenges Incurred 1owards the residential township/eolony as expenses amd included the same while
arriving at the cost of production of the final products manufactured in the factory premises and
accordingly CEMVAT Credit was allowed in relation 1o such services.

(i} Shops that are given on rental basis for commercial purposes:-

In general, services related to establishment, repair and mantenance of such shops iz procured.
Such shops are used for commercial purposes & commercial lease rent is recovered from the tenants of
such shops on which GST iz collected by OFBa. Thus, the Input Tax Credit related to such services in
refation to such shops should be admissible as such expenditure 15 directly related to the business of
renting af immavable property unless stherwise blocked under any other provisions of the CGST Act,
2007,

CHEE) Infer-connected roads between various establishments and factory premises:-

The specific ransactions in respect of which miling on entitlement of input tax credil is reguired
is gpecified in the enclosed “Annexure B, In gensral, services relaed o consinesion, repair and
mainienance of such roads is procured. Foads connect the various esteblishments within the factory
premises! that is factory where manutacturing activity is done and administration building with various
other establishments within the f(actory estale like residential quarers, market area and other
estabfishments mentioned above. Thus, the Input Tax Credit refated 1o expensss mentioned n

,f!’tﬁ:"-'-'xif \fmgxure B In refation to such inter-connected roads should be admissible on the fllowing grounds:-

he road ranging from the main entrance gate from where the factory estate begins up to the

izes is used for inward and outward transpofation of raw materials & finished goods and is

the course or furtherance of business.

e roads within the factory estaie; that is the cstablishments like residential quariers, hospital,

ses, market area and all other establishments as mentioned above are also used for the purpose
usiness of OFBa since as argued above all such establishments are there for the Benelit of employees

of the factoryé thus such roads are vsed in the course of business of OFBa.

) The cost of such services forms part of the cost of the final products and thus forms part of the

value of taxable supply.

{iv) Land that is currently not used for any purpose whalseever:-

The specific transactions n respect of which ruling on entitlement of input tax credit & required
iz specificd in the enclosed “Annexure C7, In gemeral, services related 1o maintenance of such land are
procured. Such land is located within the factory estate and consists of mainly wild grass, trees & other
vepetation, It is sdjacent o the roads that are used for commutation. Input Tax Credit related to expenses
mentioned i “Annexure O in relation to such land should be admissible on the following grounds:-
aj It is necessary to cut wild gmss & other vegetation that grows in such area on regular basis in
order to maintain the factory estate area neat & clean and ensure that such vegetation does not spill over
to and obstnect the moads wsed for commutation within the factory,

b) Another reason is that such wild grass & other vegetation increases the bacteria count in the

environment, factory and finished product that adversely affects the manufacturing process & the quality
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of the final product & the ¢nvironment and hence it is necessary o maintain such wild grass & other
vegehisn,
c) The cost of such services forms part of the cost of the final products and thus forms part of the
value of taxable supply.
d) Reliance is placed on the following judicial pronouncement of the TribunalfCESTAT), whersin
it was adjudged that CENVAT Credit of Service Tax was allowable on expenditure related to jungle
cutting services 1 keep environment, factory and finished product bacteria free:-

In the caze of L'Oreal Indiz Pyt Lid. ws. OCE (2001 22 5TR 29 (Tri. — Mum.}, the Hon.
Mumbai bench of the Tribunal held that CENVAT credit of service fax paid on jungle culling services o
keep environment, factory and finished product bacteria free are to be allowed as they have nexus with

business activity of Appellant,

The specific transactions i respect which ruling on entitlement of input 1x credit is required i
specified in the enclosed “Annexure 0. Hospital s run by OFBa and is also ecated within the factory
cstate bui ouside the precincts of the area where factory & administrative building 1= there. The
medicines and other facilities are provided to emplovees of the factory without any consideration. Tnpa
Credit on the inputs like medicines and others mentioned in “Annexure 0 plul::hast-:l by the 'FB'I:-IIJF}'

ital helps in keeping the employvees fit and healthy, so that they can contribute for

:.ry&x of business of OFBa

As a part of welfare measure, it is necessary 1o provide the emplovess basic medicinal facilities
iin the @ctory estate itself since the factory is located at a remote location,
il Cost of such medicines and expenditure on maintenance, upkeep and other activities relating to
such hospital forms part of the cost of the final preducts and thus forms part of the value of taxable
supply.
iv) Refersnce to the judicial pronouncements mentioned in above questions can be drawn in 0
much $o that hospital has been et up for the benefit of the employees and it too forms a pant of
restdential coleny of OFBa.
d) intena and wpkeep of guesi houses maintained our

organizatbon:-

The specific transactions in respect which ruling on entitlement of input tax credit is required is
specified in the enclosed “Annexure E”. Guest houses are run by OFBa and is also located within the
factory estate but guiside the precincts of the area where factory & administrative building 15 there.
Guest houses are used to provide accommodation services fo various guests including employees on
tour, Room charges are recovered from such puests for their stay on per day basis that are different for

such different guest houses, So, inward supply of inputs and input sérvices that are used for maintenance
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and upkeep of such guest houses should also be considered to be for the purpose of furtherance of
business of OFBa and Input Tax Credit sheuld beadmissible on the following grounds:-
i) Such guesis visit OFBa for various purposes that are related to business of our organisation and
thus such guest houses are used in the course or furtherance of busingss of OFBa,
i) The management, maintenance and repair service obained from the service providers in respect
of guest houses has direct benefit to the business operations of the factory®& has thus direct nexus with
the core business of the factory.
iie) Cost of such inputs and input services relating to such guest houses forms pard of the cost of the
final products and thus forms part of the value of 1axable supply.
v Reliance is placed on the follewing judicial pronouncement of the TribunallCESTATY), wherein
it was adjudged that CENVAT Credit of Service Tax was allowable on various expenditure refated to
guest howses maintained by the assesoes:-

In the case of ISMT LTI, VERSUS COMMR. OF CUS. & C. EX., AURANGABADZ0IS
(40} 5. T.R. 5% [Tri, - Mumbai}|, it was held that security service provided to the gusst house in the
factory 15 admissible input service since guest house is used for the stay of employess and auditors
which has direct nexus with factory which produces excisable poods therefore CEMVAT cradit is
admissible to the appellant.

In the case of L 'Oreal India Pt Lidv, Commassioner of O, Ex,, Puse-1[2001 (22) S.T.R. 89

i Mumbai)], it was held that the appellant is eligible for credit of guest house maintenance services

E

X, ’ o L i i .
tich services have nexus or integral connection with the business of manufacturing of the final

within the office:-

LPG eylinders are purchased and used within:-
(i) Industrial canteen: - The industrial canleen is wsed for providing foed and beverages at
subsidised rates 1o emplovees. Hence, such expenses of purchasing LPG cylinders should also be
considersd for the purposes of furtherance of business of OFBa and ITC should be allowed on such
gxpenses. Also, maintenance of such industrial canteen is a statutory obligation under the Factories Act,
1948,

(i) Within the office: - We wish to withdraw this sub-guestion from the application,
C) Question Mo, 3:- Whether the exemption to a ‘defence formation’ for preparation and
generation of E- way bills is applicable to Ordnance facteries & other Central Government &
Fublic Sector Undertakings(PSUs) that function under the Ministry of Defence, Government of

India®



As per para 14(k) of Rule No. 138 of the CGST Rules, 201 8{Motification No. 122018 - Central
Tax), e-way bill is not required 1o be generated, irrespective of the value of movement of goods whene
movement of goods is being caused by defence formation under the Ministry of Defence a5 a consignor
or & consignee, The term “defence formation under the Ministry of Defence’ has not been defmed in the
CGST Act, 2007 or the rules made there under,

Mow, let us cxamine from the evailakle infermation whether OFBa is a “defence formation’ or

not. OFBa is functioning under the Ordnance Factory Board (OFB) which in tum 15 funclioning under
the Department of Defence Production and Supply of Ministry of Defenge, Government of India. Thus,
OFBa has been ‘formed” by the Ministry of Defence, Govemnment of Indiz and s0 OFBa should get
covered under the term “defensce formation under the Ministry of Defence’. So, the aforementioned
exemption should be applicable 1o OFBa when it causes movement of goods as o conzignor.
The factory also causes movement of goods o units of the Indian Armed Forces. The Indian Armed
Forees are under the Ministry of Defence (MeD) Government of India. So, the units of the Indian Armed
Forces pet covered under the term ‘defence formation under the Ministry of Defence. So, the
aforementioned exemption should be applicable when OFBa causes movement of goods to such units of
the Indian Armed Forces since the consignee in this case 15 a "defence formation under the Ministry of
Defence’.

Similarly, the factory also causes movement of goods to proof establishments for testing of its
; proof establishments are also under the management of the Ministry of Defence (MoD) of
ent of India So, the aforementionad exemption should be applicable when OFBa causes
goods e such proof establishments since the consignee in this case is a “defence formation
wtry of Defence”,

ﬁu;.-:r-:-:! under the term “defence formation under the Minisiry of Defence’ and the aforementioned
exemption should be applicable when goods are sent from the faciory 1o such organizations.

1) Duestion No, 4:=- Whether exemption on payment of GST on transport of *military or
defence equipments’ through a goods transport agency applicable to goods transported by our
prganisation?

As per Sr. No. 21 of the Notification Wo, 12/2017- Central Tax (Rate). “Services provided by a
gz 1ransport agency, by way of ransport in a goods carriage of defence or military equipments” are
exemp! from the levy of GST, The term ‘defence or military equipment” has not been defined in the
COST Act, 2017,

As per Oxford dictiomary, the word equipment means ‘the necessary item for a particular
purpose”. Hence the term “defence or military equipment” should mean items/goods that are 10 be used
by Indian defence or military forces,

S0, the question arises that whether the following category of goods shall get covered under *defence or
mililary equipment”;-

Production (oeds:-



OFBa uses services of Goods Trangport Apencies/GTA) for transporting goods like propellant &
explosives that are used in preparation of ammunition. Such goods are transported by OFBa o units of
the defence forces, its sister Ordnance faciories, proof establishments and other organisations under the
Ministry of Defence, Government of India,

i} Transport fo units of the defence forces-When such goods are fransporied to units of the
defence forces then they should get covered under the term “defeace or military eguipment’
since they are used directly by Indian defence and military forces and hence the aforementioned
exemption should apply on transportation of such goods.

i} Transport to sister Ordnance factories:- When such goods are transported to sister Ordnance
faciories, then also the goeds should get covered under the term “defence or military equipment’
gince Ordnance factories are part of the Department of Defence Production, Ministry of
Defence.

iii] Transport to Proof establishments: - When such goods are transporied 1o prool establishments

outside the factory for testing purpose, then also the goods should get covered under the term

‘defence or military equipment’ since the proof establishments are also a pan of Ministry of

Defence,

Transport to Research institutions: - When such goods are transporied 1o nesearch organisations

like DRDD, ARDE oo, then also the goods showld get coversd under the term ‘defence or

itary equipment” since such research institgtions are also a part of Ministiry of Defence.

port 1o Defence Public Sector Units (PSU7s):- When such gonds are transporied to Defence
5, then akso the goods should zet coversd under the term “defence or military equipment’
such PEU's are also under the asgis of the Department of Defence Production, Ministry of

Transport 1o private entities: « The factory is also eéngaged in Civil Trade where it sells ils
manufacired goods to select private entities. In such a scenario also, the goods should get
covered under the term “defence or military eguipment” since the supplier of poods s our
organisation which is a part of the Department of Defence Production, Minisiry of Defence.
Gonds fra =
The factory also uses GTA services for transporting goods that are not manufactured by it but

are izsued from s stock. Such goods mavbe anvthing that are lving in the stock of the faciory. Such

goods are fransported 10 the following:-

il Transport to sister Ordnence factories: - When such goods are transported to sister Ordnance
factories, then the goods should get covered under the term “defence or military equipment’
singce Ordnance factories are part of the Department of Defence Production, Ministry of
Deefence.

ii} Transport t¢ Research mstitutions: - When such goods are transported to research organisations
like DRDC, ARDE efc., then also the goods should get covered under the term ‘defence or

military equipment® since such research institutions are also a part of Ministry of Defence.



iit} Transport to private entities; - When obd used goods & scrap are sold through auction process 1o
private entities and transpomaton of such goods is carried out through GTA, then alio such
goods should get covered under the ferm “defence or military eguipment” since the supplier of
goods is our organisation which is a part of the Department of Defence Production, Ministry of
Defence,

E} Druestion No. 5:- Whether Input Tax Credit Is to be reversed on finished goods that are

destroyved during testing?

Samples of the finished goods manufactured by the fctory are sent for quality testing to proat
establishments sef up under the Minisiry of Defence putside the factory where such samples are
completely destroved during the testing process.

Bection 17(5)h) of the Central GET (CGSTY Act, 2017 reads that “mput tax credit shall not be
allowed in respect of goods lost, stolen, destroved, written off, or disposed of by way of gift or free
samples,”

The bare analyziz of above section makes it cloar that this section has an overriding effect and it
states that the [TC shall not be available in respect of goods lost, stolen, destroyed or written off.

However, this section does not talk of the cases wherein the said inputs, capital geods or input

services have already been utilized for furher production of final products, In other words, the question

-

without a specific provision in this regard, There i3 g0 provision for demanding the ITC on inputs,
capital goods and inpul services that have already been used for the manufacmire of finished goods that
are lost er stolen or damaged.

There is only one provision under clause (h) of section 175} of CGST Act, 2017 which alks of

reversal on inputs or capital goods or inpul services itsell, Further, there is no such provision of reversal
under rule 42 of CGST Rules, 20107, In absence of any specific provision for demanding back the ITC an
already consumed inputs or caplial gooeds or input services, the same cannol be reversed,
Alzo, it iz worthwhile to mention bere that under Central Excise Regime, there was specific provision for
reversing the CENVAT credit availed on inputs contained in finished goods lost as well as availing the
remission of duty. This was due to the fact that the excise duty was levied on the “manufacture”, Since
the ligbility had already arisen, the remission was to be taken and credit already availed was required fo
be reversed in view of the specific provision.

There is no such provision in G5T regime, Also, fhe liability @5 linked o “supply” rather than
“manufacture”, The liability to pay tax arises on “Supply” under the GST regime, As per section 7(1) of

the CGST Act, 2017, the expression “supply”™ includes all forms of supply of poods or services or both
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such as sale, transfer, barter, exchange, licence, rental, lease or disposal. Thus, dispatch of samples of
finished goods for quality testing purposes to proof establishments and the consumption of such goods
during such testing process dees nof fall in the definition of “supply™ since such dispaich connot be
classified as sale, transfier, barter, exchange, licence, rental, laase or disposal, Therefore, in view of this,
the reversal of tax on the ITC cannot be demanded on the input content in the finished goods lost or
destroyed under the aforementioned section 17(5) of the CGST Act, M7,

It 15 akso important w0 note here that the value of the raw malerials used in the @ample goods o
degtroyed i3 ncleded in the value of the finished goods that are manufectured and thes included in the
vakue of taxable goods supplied on which GST s levied by OFBa.

F} Question Mo, 6:- Whether proportionate Input Tax Credit has to be reversed in cazes where
lesser payment is made to the supplier due to deduction on account of liquidated damages from
supplier’s dues?

As per 2™ proviso to scction 16(2) of the CGST Act, 2017, where a recipient fails to pay to the
supplier of goods or services or both, the amount towards the valoe of upply along with tax payable
therzon within a period of one hundred and 2ighty days from the date ol issue of invoice by 1he supplier,
an amount squal to the inpat tax credit availed by the recipient shall be added 1o hiz outpul @ Hability,
along with interest thereon, in such manner &s may be prescribed.

The factory deducts liquidated damages (L.13) from the payment to be made suppliers in certain

‘here there is a delay insupply of goods or services by such supplier. Such liqusdated damages are

it) Deduction of L.0O is an act of wlerating non-performance of supplier on account of delay in
delivery of goods or services and is a5 such & manner of compensating the supplier for his dues
and is also an activity 1o be treated as a supply of service as per clause He) of Schedule 11 1 the
COST Act, 20107,

b) The taxable value of goods/Services does not change due io LI} deduction. The supplier shall
have to pay tax on the entire taxable amount and not on the ameent after deduction of L.D.

Thus, on the above grounds, en amount equal to the input @x credit availed by the factory
should not be added to the output tax lability of the factory as per 2™ provise 1e section 1602} of the
CGST Act, 2017 due to non-payment wwards the value of supply to the supplicr in respect of which
such imput tax credit was availed by the factory,

G} Question No. 7:-  Being a part of the Ministry of Defence, Government of |ndia, whether the
following notifications ere applicable to our organisation and what shall be the impact of such
notificalions:-

a] Motification Mo, 272018- Central Tax (Rate), in relation to services by an arbitrator or an

advocate to our organisation,



b} Naotification Mo. 3/2018- Central Tax (Rate), in relation to services supplied by our
organisation by way of renting of immovable property te a person registered under the Central
Coods and Bervices Tax Act, 2017 .

o) Motfication Mo. 362017 - Central Tax (Fate), in relation 1o payment of tax on reverse charge
mechanism on sale of used vehicles, seized and confiscated goods, old and used goods, waste

and scrap fo o GET registerad person.

aj As per Notification Moo 27201 8- Central Tax (Rate), services by an arhitrator or an advocate to
the Central Covernment have been exempied. Accordingly, it means that no fax on reverse charge
mechanism kas to be calculated and paid by OFBa for payments made to arbitrators and advocatas from
the date of notiflcations coming info effect,
bl As per Notification No. 320 8- Central Tax (Raed, services supplied by the Centml
Crovernment, State Government, Union ferritory. or local authority by way of renting of immovable
property o a person registered under the Ceniral Goods and Services Tax Act, 2017 has been covered
urkder reverse charge mechanism. Since our organisation is a part of the Central Government, the
nodification 15 applicable wa it
<) Ag per Notification No, 362007 — Central Tax (Rate), for supply of any used vehickes, seized
T LE RULy nﬁm:m goods, old and used goods, waste and scrap, tax is payable on reverse charge mechanism
a_ £ i\')?i;s&ch supply is made by Central Government, State Government, Union territory or local authority.

Oy 77 Since oorlorganisation is a part of the Central Government, the notification is applicable to it
: i Hj For I« ; : Whether Input Tex Credit on services of passenger vehicles hired by
. cluljh:gl.ihisaliﬂn is anvinleksle?
g J.-»ll.-'c wigh to withdraw this question from the application.
tional information submitted on 15.10,2018

1. A) By

Classification of goods Central Excise Tarlil Heading Rate of Duty
Propellant 360 10090 12.5%
Explogive G0 00 13.5%
Cord Detonating., Cherge Linear 36019 12.5%

4. CONTENTION — AS PER THE CONCERNED OFFICER
The submission, as reproduced verbatim, could be seen thus-

It is submitted that, [ssue on which advance nuling iz required:

4 (a) Classification of Goods and their Ceniral Excise Tariff Heading.

Classification of goods Central Excise TarifT Heading
Propellant 360 00ER)
Explozive ELTCRL
Cord Detonating, Charge Linear 36030019




ib) Rate of Central Excise Duty as applicable,
Central Excise Duty @ 12.5% Adv. was payable/paid.

(¢} Details of benefit of Motification of Central Excisze if any availed.
Motification Mo, 1097- CE dated 010371997 —for material issued to varions anits of
Miniztry of Defence for research and Development purpose,
5 ) Classification of Service’Services as applicable:-

Henting of immovable property, Manpower supply and security Services & Transport of
goods by road Services.
) Rater rates of Service Tax as applicable o services provi
@ 15% adv. (including of 5B Cess and KK Cessl
¢} Details of benefits of Motification of Service Tax if any availed- NIL.

6 Copies of advance ruling applicationiorders il any obtained by applicant under the provisions of
Central Exciza, Service Tax and Sale: Toax and their present statss in o case of vour
company/related company or sisier concem-

As per available records No application’order was made under Central Exclze & Service
Tax im respect of M5 General Manager, Ordnance Factory, Jawaharnagar, Bhandara on

i account of Advance Ruoling.
a = -

L e, », Copy of show Cause Notices! Adjudication order in respect of Ceniral Excise or Service tax If
a?:s.- isawed during last five vears, in case of vour company! related company o sister concarn,
4 'I_'hn Demand for the period 12-13 o 2001516 of Service tax of Rs. 298475~ on accownt of
secirity deposits recovered/forfeited from the comtractors for the reasons of non=-fulfillnent
. | -ll:nutml.n’a;rﬂ:rn:nls has been conflirmed against Mis, Geperal Manager, Ordnance
——— P F';l:turr. Jawaharnagar, Bhandara., A copy of Show Cause Notice and Order in Original is
= 1______.;_; " enclosed for ready reference please,
£ Cases of violation of Excise Duty & Service Tax if any booked during last Five vears:-
Mo caze has been booked asgainst Ms. Genersl Manager, Ordnoamce Factory,
Jawaharmagzar, Bhandara in the Inst Mve vears on account of Central Excise & Service Tax
by the Department,
% Whether any proceeding 15 pending before any authority on said subject matter or otherwise-
Mo procecding is pending before any authority on sebject matter,
However point wise comments are as under;
Ques, 1a) whether Ordnance Factory Bhandara (OFBa) is liable to pay GST on Liguidated
damages deducted from the payments to be made to suppliers in case of delayed delivery of goods

ar services:-
Legal Submission by Department :- In the present case, the applicant submitied that the ordnance
factory is functioning under Govi. of India and hence their organization is covered under the definition
of “Government”™ defined under szction 2{53}) of the CGST Act,2017. Hence they are not lizble 1w pay
GET.

The Indian Ordnance Factories is an industrial organization, functioning under the Department of

2l



Defence Production of Ministry of Defence. Government of India, 1t is engaged in research,

development, praduction, testing, marketing and logistics of a comprehensive product range in the preas
of air, lend and sea systems, This is the Apex board having industrial status functiening under the control
of Ministry of defence. However, the Govt. of India iz a union Govi. created by the constifution of India
as the legislative, executive and jedicial authority of the union of India of states and union territorics of
the constitlutionally democratic republic,

O the above facts, though ordeance factory is functioning under the Ministry of defence, Govt.
of India, the organization shall not be treated ag “Coverminent” delined under section 2(53) of the CGST
Act. 2017, since the organization is having Apex Body and industrial stafus,

Hence, the contention of applicant thst their organization i “Govemnment™ iz mot legal and
Correct,

As per Se. Mo, 62 (heading 9991 or 9997 of Metification Mo, E22007. Centeal Tax{ Rats) dated
28" June 2017 provide NIL rate of Tax in respect of services provided by the Central Government, State
Crovernment, Unton Territory or Local awthority by way of tolerating non-performance of a contract for
which consideration in the Form of fines or liquidated damages s pavable 1o the Central Government,
Soate Government, Union Terciiory o local autharity under such eontret,

Hence, the ordnance faciory is not liable to get exemplion under Motification Mo, 1272007-

AT NCE P geetin Tax(rate) dated 28-06-2017.
g 7
© 7 Ques. tilywhether Ordnance Factory Bhandara (OFBa) is lable to pay GST on Amount of

it forfeited of suppliers due io non-fulfillment of certain contract conditinmns:-
ion by Department:- As per the provisions of section 13 {2) (d) of CGST Act, the value
all include interest or late fee or penalty for delayved payment of any consideration for any

Furiher, as per the Section 2(31) of CGST Acl, “consideratson”™ means any payment made or o
be made, whether n momey or otherwise, in respect of, in response to, or for the inducement of, the
supply of goods or services or both, whether by the recipient or by any other person but shall pot include
any subsidy given by the central Govt. of state Gowt.

It is noticed that the applicant has forfeited Security deposited of suppliers due o non=fulfillment
of certain contract conditions, which s nothing bat the sdditonal “consideration™ received by the
applicant. Hence. the applicant is liable to pay on such additional consideration being the part of the
value of supply of goods as defined under section 1502} of the CGST Act 2017,

It is further submitted that the applicant kas paid the service 1ax on such amount of Security
deposited forfeited before the GST regime. A copy of demand order Mo, 48/AC/BHD/DEM/ST/2017
dated 07.1.2017 is submitted with this kefter for ready references.

Ques, Lichwhether Ordeance Factory Bhandara (OFBa) is Bable to pay GST on Security deposit
left unclaimed by the suppliers and recognised as income after 3 years:-

Legal Submission by Department;- The applicant has forfented Security deposited left unclaimed by the
supplier and same has been recognized as income after 3 years, which is nothing but unclaimed amount

by the suppliers and not any amount neceived against any penalty or non-fulfillment of any contract
23



condition, Hence the applicant is nof liable o pay any tax on such amount shown as income under the
GET Repimae,

Qrues, 1{d} whether Ordnance Factory Bhandara (OFBa} & lable to pay GST on Food and
beverages supplied at industrial canteon inside the Tactory premises being a Govi organization :-
Legal Submission by Department :- Az clarified in revenoe submssion mentioned in question 1{a) the
ordnance factory functicning under the Ministry of defense, Gowt. of India, shall not be treated as
*Ciovernment” defined under section 2053 ) of the CGST Act, 2017, since the organization is having Apex
Body and industrial status. The fact of the applicant organization having industrial status has already
been mentioned in their present advance ruling application and there s no need to establish separately
thet the applicant’s organization shall not be treated as Government,

It is also noticed that, the applicant has not clarified the fact that whether they themsell engage in
supply of food and beverages at the canteen for their emplovees o they have engaged any contracior for
the supply of food and beverage. They have also not clarified whether they are charging money from
their emplovee for supply of such food and beverage in their industrial canteen. Hence in absence of such
clarification, lability cannot be asceriained ai this siage,

However, as per the nofification | 1720017-CT dated 28062017 amended by nofification Mo, £6/2017
dated [4.11.2007, the supply of food and beverages is covered under the category of catering services,

hether Ordnance Factory Bhandara (OFBa) is liable to pay G5T on Community hall
& Hall) provided on rental basis to emplovees of our organization being a Govi

immaovable propery shall be ireated a5 supply of service, Inothe applicant’s own case, they have provided
Community halll Multipurpose Hall) on rental basis fo their employes shall be covered under the
definition of supply of services as defined in CGST Act 2017 amd hemoe they are liable o pay GST on
the amount charged by them from their emplovee towards the renfing of their community hall. The
applicant is mot entltled for any exemprion under Notification No. 122017 -Central Tax{rale) dated 28-
062017, since their organization is not defined under govemment since the organization is having Apex
body and Indusirial staius.

Ques. 1if whether Ordnance Factory Bhandara (OFBa) is liable to pay GST on School bus facility
provided to children of the employees of their organization, being a GovL organization ;-

Lepal Submission by Department - As per Sr. No. 66 (heading 99%2) of the Notification No. 122017-
Central Tax (Rate) dated 28" June 201 7-no GST liability on Transportation of siudents, ealty and siaff.
Hence as per the said provisions, the applicant is not lHable to pay GST on such taxable services.

Ques. 1ig) whether Ordnance Factory Bhandura ((0FBa) is lable to pay GST on conduacting exams
for various vacancics, being a Govi, organkza tlon:-

Legal Submission by Department:- For conducting any exsmination by the organization, no
=



excmption available from payment on G5T on examination fee charged from candidates.

Crues, Ih) whether Grdnance Factory Bhandara (OFBa) is liable to pay GST on Rentrecovered
from residential guariers of employees, being a Govt. organization ;-

Legal Submission by Department :- As per the schedule 11 [Section 7) of CGST Act 20017, renting of
immaovahle property shall be treated as supply of service. In the applicant's own case, they have provided
residential quarters on rental basis fo their employees, which shall be covered under the deflnition of
supply of sérvices as defined in CGST Act 2017 but services by way of renting of residential dwelling
for wse == residence is curvently chargeable to nil rate of 1ax under the GST regime.

os.2{a} whether Input Tax Credit on expenditure on the goods and services consumed by their
organization in Maintenance of garden inside the factory premises shall be available to them.

Lepal Sabmission by Department - As per the section 16 of the CGST Act, every registered person
shall be enfitled to fake eredit of mput ax charged on any supply of goods and services or both by him
which are used or intended to be used in the course of furtherance of his business and said amount will be
credited to the slectronic credit ledper of the such person. However the applicant has seceived services
from the service provider towards the Maimtenance of garden inside the factory premises of the applicant,

Such taxable service received by the applicant is not covered under the negative list of Section 18(5) and
hepce input tax credit shall be available to them,
__Q__:\u: I(b) whether Input Tox Credit on Maintenanee and opheep activities relating to pardens,
; A ,.-.'- HU'—ME layground, factory school for children of employvees, hall for recreational activities,

credited 1o the elecironic credit ledger of the such person. However the applicant has received services
from the service provider wwands the maintenance and wphkeep activitics relating to gardens, parks,
plaveground, Factory school for children of emplovees, hall for recreational activities residential Quaner
buildings of employess, roads, foolpaths, street lightings and other parts of estate area thal are located
outside the factory premises but within the factory estale have no nexus o the manufaciuring activily
underaken by the applicant. The said activity are neither refating to business nor relating to manufaciure
of final products and its supply. The said activity may be welfare activity undertaken while carmving on
the business but 1o qualify as input service, the activity must have nexus with the busingss of applicant.
The expression “in course or furtherance of business”™ appearing in section 16(1) of GET Act refers 1o
activities which are imegrally related 1o the business activity and not welfare sctivity, Hence ne ITC is
available on such supplies of services.

Qus.2{c) whether Input Tax Credit on Medicines purchased by the hospital maintoined by our
organization and used for treatment of factory employees and their dependents, Expenditfure on

mainfenance, upkesp and other activities relafing te such hospital shall be available to them.
o



Legal Submission by Department :- The hospital’ dispensary maintained by the applicant for its
employess and their dependents core within the definition of *“‘Clinical Establishment™ and such supply
of service i exempled under Sr, No. 74, beading 9993 of the Notification no. 127201 7-Central Tax{Rale)
dated 28" June 2017, Consequently, the input tax credit on such exempted supply of services is not
available to applicant under sub section (2) of Section 17 of the CGST Act, 2017,
Cues. 2(d) whether Input Tax Credit on Expendiiure related to maintenance and upkeep of guest
houses maintained by organization shall be avaikable to them
Lepal Submikszion by Department = As per the section 16 of the CGST Act, every registersd person
shall be entitled to take credit of input tax charged on any supply of goods and services or both by him
which are used or intended to be used in the course of furtherance of his buzines: and said amount will be
cradited 1o the electronic credit [edeer of the such person. However the applicant has received services
from the sérvice provider towands the maintenance of guest houses mainiamed by organization within the
factory estate. The said activities are neither relating 1o business nor relating o manufaciure of final
products and itz supply. The said activities may be welfare activity undertaken while carrying on the
business but to qualify as input service, the activity must have nexus with the business of applicant. The
expression “in course or fartherance of busimess™ appearing in section 16(1) of GST Act refers to
activithes which are integrally related to the business activity and not welfare activity, Hence no ITC is
available on such supplies of services.

f ‘L-"-'—' J.li]m Z[E’; whether Imput Tax Credit on Expenditure related to purchaze of LFG cylinders used

2 5 ustrial canteen maintained by organization shall be available o them
:'r :ELT{. ission by Depariment = As per the secton 16 of e CG3T Act, every registered person
= shiall hwitrtfen:t o take credit of nput tax charged on any supply of goods and services or both by him
.\ _ » == which are 51::] ar interded to be wsed in the course of funherance of his business ard seid amount will be

ey arﬂ_'E,h the electronic credit ledger of the such person. However if the applicant has purchased LPG
gg#tiders for using in their office for the preparation of feods and beverages for their employes. The said
activities are neither relating to business nor relating to manufacture of final produsts and its supply, The
said activities may be welfare activity undertakien while carrying on the business, but to qualify as input
service the activity must have nexus with the business of applicant. The expression “in course or
furtherance of business™ appearing in section 16(1} of O8T Act refers to activities which are integrally
related to the business activity and not wellare activity, Hence no ITC is available on purchase of LPG
cylinder,

Ques(3) Whether the exemption to a *defence formation® for preparation and generation of E-way
bills is applicable to Ordsance factories & other Central Govermment & Public Scotor
Undertakings (PSU"s) that function wnder the Ministry of Defence, Government of India?

Legal Submission by Department t- As per the provisions of para (1 4)(k) of Notification Mo, 12/2018-
Central Tax dated 07* March, 2018, no e-way hill is required to be generated, for any movement of
goods cause by defence formation under Ministry of defense as a consignor or consignee. In the present
case the applicant working under the Formation of Defense Ministry, Govemment of India, and hence the

applicant organization is not required fo raise e-way bill ot the tme of supply of goods.
I



Ques(4} Whether exemption on payment of GST on transport of *military or defense equipments®
through o goods transpert agency applicable to goods transported by their organkeation?

Legal Submission by Department - As per clause (h), of Sr. Mo, Sr21 (heading 9965 or 9967} of
Matification No. 12/2012-Central Tax(Rate) dated 28th June 2017, the Services provided by o goods
Transport agency, by way of transportation in a goods camiege of defense or Military equipments is NIL.
Henee the applicant is entitied for exemption from payment of GST on transport of ‘military or defense
equipments’ through a goods transport agency transported by their organization,

Crues(5) Whether Input Tax Credit is to be reversed on Dnished goods that are destroved during
testing?

Legal Submission by Department:-The submission made the applicant may be taken into considesation
On meeTits,

Ques (6) Whether proportionate Inpof Tax Credit has to be reversed in cases where lesser
payment s made to the supplier due to deduction on account of lUguidated damages from
suppkicr’s duoes:-

Legal Submission by Department: -As per the provisions of section 15 of CGST Act,2017, the ITC is
available to recipient subject to actual payment equal w supply of goods made to such supplier. If the
recipient make lesser payment towards liguidated damages from supplier, the recipient s eligible o take
ITC proportionally equal to actual made to such supplier. Hence the applican: is require o reverse TTC to

T R
S~ | _
. - ﬂmﬁ a) Being a parl of the Minstry of Defence, Government of Indin, what is the impact of the
f = ; ] Hutl!‘lp."i'i 1- No. 272018— Central Tax (Rate), in relation o services by an arbitrator or an
1 = \ adwﬂ;lp o their organication.
L i
N = Lagal Suérmissian by Department;=_As per Sr.Mod5 of the Motification Noo 1272007 Central Tax

ted 28" June 2017 as amended by Notification Mo, 02/2018-CT{rate) dated 25-01-2018, the
Tvices provided by an arbitral tribunal to (i} any persen other than a business entity or (i) a business
enfity with an aggregate turnover up to twenty lakh rupees (len lakh rupees in the case of special category
states) in the preceding financial vear, will be MIL in respest of intro- Siate Supply of Service. The said
exemplion is 0 be verified with the actual services received from advocate considering the fact that said
advoecate are other than a senior advocale and not having any business entity. The Ordnance Factory,
Bhandara is having a specific status of business organization having annual turnover of more than Bs. 100
Crs. and hence the applicant is linblke to pay GST on supply of services under reverse charge. As per
applicable rate of GST.

Ques Mo, T(h) Being & part of the Ministry of Defence, Government of India; what is the impact of
the Motification Mo, 32018- Central Tax (Rate), in relation fo services supplied by our organisation
by way of renting of immovable property to a person registered under the Ceniral Goods and
Services Tax Act, 2007 .

Legal Submission by Departmenti- Az per the schedule 1 (Section T) of CGST Act 2017, renting of
immovable property shall be treated as supply of service. In the applicant’s own case, they are proveding

non-residential property on rental basis 1o a registered person under the COET Act 20017, which shall be
e



covered under the definition of supply of services as defined in CGST Act 2017 &s supply of real estate
serviges other than renting of residential dwellings and will be chargeable to tax under the GST regime.
Ques Mo, T(C) Being a part of the Ministry of Defence, Government of India, what is the impact of
the Notification Mo, 36/2017 — Central Tex (Rate), in relation to paxment of tax on reverse charge
mechanism on sale of used vehicles, seired and confiscated goods, old and wsed goods, waste and
scrap to a GST reghstered person.

Legal Submission by Departmenti- - As per Motification Mo, £2017-Ceniral Tax{Rate) dated 28"
Jupe 2017 as amended vide Motification Mo, 36/2017-Central Tax (Rate) dated 13" October, 2017, the
recipient of supply shall pay tax on reverse charge basiz. Hence applicant is liable 1o pay GST on sale of
used vehicles, seized and confiscated goods, old and used goods, waste and scrap to a GET registered
person.

Crues Mo (8) Whether Input Tax Credit on services of passenger vehicles hired by our organization
is available?

Legal Submission by Department:-As por the section 16 of the DGET Acl. every registered person
shall be entitled to fake credit of input 1ax charped on any supply of grods and services or both by him
which are used or intended 10 be used in the course of furtherance of hiz business and said amount will be
credited to the electronic credit ledger of the such person. However the applicant has hired the service for
passenger vehicles hired by organization.

.-c,t H:f;;':-‘ The =zaid activities are neither relating to business nor relating (o manufacture of final products

e stpply. The said pctivities may be welfare activity undertaken while cammying on the business, but
=T oo qua fj- input service the activity must have nexus with the business of applicant, The expression “in
coisrse 1_:1r: I’L-E'Ihemnm of business™ appearing in section |6{1) of GST Act refers 10 activities which are
_"." L intrgrall;'r rf[]sn:d to the business activity and not welfare activity. Hence no 1TC is available on services
%H_ﬁ -;:ufpa'qsr: ier vehicles hired hy their orgenization.
THRA S It is therefore, requested 10 decide the applicants application on the basis of facrs and submission
ma-:h: by the revenue in the interest of law,
05, HEARING i
The Prefiminary Hearing in the matter was held on Z8.11.2007. Sh, Deodatta Sahw Ir. Works
Manager appearad and requested Tor admussion of application as per confentions made in 1heir
apphication. Jurisdictional Officer did not appear bat report was submitied,
The application was admitted and called for final hearing on 18122018, 5h. Sagar Sahawani,
A, along with Sh. Deodatta Sahu Jr, Works Manager appeared made oral and written submissions.
Jurisdictional CiTicer Sh. D. 0. Dalal Supn,, Kange Blandara  appeared and made writen submissions,
. OBSERVATIONS
We have gone through the facts of the case, documents on record and submissions made by
bath, the applicant and the department.
The spplicant has submitted that their main business is 0 manufacture propellants and
commercial explosives for wse by their sister factones for production of finished products like anms and

ammunitions that are ultimately supplied w Indian defence and military forces. However, some of the
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manutactured goods are alse directly supplied io depots and units ur‘ch;fenut: and military forces, state
police, private firms, defence public secior companies like Bhorat Dynamics Ltd. Etc. and defence
laboratories like Defence Research & Development Laboratory, In thelr submissions the applicant has
also mentioned that they are 2 pant of the "*Central Government' as per clause (23) of section 3 of the
General Clauses Act, 1897,

Hence we will first of all take up the issue as to whether the applicant can be considered as
"povernment”. As per clause (23} of section 3 of the General Clavses Act, 1897, the word
"Government™ or "the Government' shall include both the Central Government and any State
Crovernment,

We agree with the submissions made by the jurisdictional office that the Indian Ordnance
Factories is an industrial organization, functioning under the Departiment of Defence Production
of Ministry of Defence, Government of Indiz. Further, we find that Section 2{33) of the CGS8T Act and
the cormesponding section of the SGST Act defines the word "Government” as the Central/State
Government. The applicant which it engoged in research, development. production. testing, marketing
and lpgistics of a comprehensive product range in the areas of air, land and sea systems is having an
industrial status and functions wnder the Ministry of dafence, It is nod created by the constitution of India
as a legislative, executive or judicial authority of the couniry, Hernce we find thai the applicant cannot be
treated as “Government™ as defined under section 2(53) of the CGST Act, 2017. Keeping this factor in
ind we mow take up all the questons ralsed by thern one by one.

Y N 7 Being a part of the Ministry of Defence, Government of Indis, whether oor
n Ordnance Factory Bhandara (OFB) (s llable to pay GST on the following supply of

ECTVIDES,

¢} Security deposit left unclaimed by the supplicrs and recognised as income after 3 years,

d} Food and beverages supplied at industrial canieen inside the (aciory  premises,

el Commumnity hall (Multipurpose Hall) provided on rental basis to employees of our organisation.

£} School bus facility provided to children of the employvess. g) Conducting exams for varions vacancias,

h} Rent recovered from residential quarters of employess.”

Answer @ With respect to question ro. | {a) above, we find that Sr. No. 62 (heading 9991 or 9997) of
MNotification Mo. 12/2017- Central Tax (Rate) dated 28" June 2017 provides MNIL rate of Tax in respect of
services provided by the Central Govermment, Stme Govermment, e, by way of tolerating non=
performance of a contract for which consideration in the form of fines or liquidated damages is pavable
to the Cenfral Government, State Government, Union Termtory or local authority under such contract.
Since the applicant is pot "Government”, they are not liable (o el exemption under the said MNotficaton
in respect of *Liguidsted damages’ deducted from the payments 0 be made to suppliers in case of

delayed delivery of goods or services,
i



With respect to question no | (b} above, the Security deposit of suppliers forfeited by the
applicant, due to non-fulfilment of certain contract conditions, will also not be exempted as per Sr. Mo,
62 (heading 9991 or 9997) of Notification No. 12/2017- Central Tax (Rate) dated 28" June 2017 in view
of the applicant not being conzidered ac *governinent’. Security deposits which are refundable in nature
are not liable to tax as per the GST Laws. However in this case such Security deposits are forfeited
which would be considered as ‘additional considerstion’ flowing to the anplicant on account of supply of
goods by them and this additional consideration will be required to be added in the taxable value and
aceordingly, tax Kability will have to be discharged by the applicant. The jurisdictional office has
reported that the applicant has paid the service tax on such amount of Sacurity deposited forfeited before
the GST regime.

With reference 1o gquestion no 1 [¢) in respect of Security deposit unclaimed by the supplier
which has been recopnized as income after 3 vears by the applicant, we find that ihere appears to be no
intzntion on the part of the applicant to forfeit such deposit. It is just a case of the supplier not claiming
the same. Hence we cannot treat the same as 3 consideration received far the supply of goods or services
or Both and therelore the apphicant s nol liable o pay any tax on such amount shown &5 income under
the GST Regime Security Deposits which in normal course are refundable as such, are not liable to tax

f#-—%r the GST regime

/ 5 :_I;:---._I:i':h;{ﬂ A5 regards question na, 1 (d) abowe, the applicant has submitted that they are themselves are
& 4 g, TN e B n=iir-comditioned industrial canleen inside the factory premises o serve food end beverages
{ . i ¢ lo their employees for which nominal charges are recovered from their employees on no profit basis. No
l-. t",. ; mm:lmhg'lem i# involved. We find that the canteen is in providing services related w supply of food

and bew.}r"aa-,es 1o their employees and also charging consideration for the same, The service code (Tarifl

I..'Eﬂll T-CT dated 28.06.2007 as amended, supply of foed and beverages is covered under the category
of catering services, which is taxable under GST regime The applicant’s claim thst Sr. Mo, 6 of the
exemption list on supply of services as per notification mo, 1272017- Central tax {Rate), is applicable o
then 15 not acceptable in view of the Fact that as discussed above they are not Central Govermment,

With respect to question no. | {2) above we find that as per the schedule I {Section 7), 5 (b) of
CGST Act 2007, renting of immovable preperty shall be treated as supply of service. The applicant has
provided Community hall (Multipurpose Hally on rental basis o their employess which is covered under
the definition of supply of services as mentioned sbove and they ane hable 1o pay GST on the amount
charged by them from their emplovees for supplying such services. For reasons mentioned in the
forcgeing the applicant is not entitled for any exemption under Motification Me. 122010 7-Central
Tax{rate) dated 28-00-2017.

With respect to 1 {1} above we find that as per Sr. Mo_ 86 (b} (hzading 999T) of Motification Me.
127201 7-Central Tax (Rate) dated 28" June 2017, services provided to an educational institution by way
of tranaportation of students does not attract any GST liability. As the applicant s not an edusational
institution and the school bus facility 1s extended to the children of employess and not to an educational
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institution, the provisions of Sr. Mo. 66 (b) (heading 9992) of Notification No. 12/2017-Central Tax
{ Rate} dated 28™ June 201 7 is not applicable to them,
With respect to 1 (g) above we find thai zervices by way of conducling exams is available only
to educstional institutions as per Sr. Mo, 66 (aa) (heading 9992} of Motification Mo, 12201 7-Central Tax
{Rate) dated 28® June 2017. The applicant is neither an educational instifution nor “Govemment’ as
discussed aforesaid and therefors they are liable fo pay GST on such services supplied by them.
With respect to | (f) above, we find that under the provision of GST Laws, "renting of
immovable property” & included in Schedule 11 of the CGST Act and 15 exable, However Entry Mo, 12
of Motitication Mo. 1272017 mentioned abowve, exempts supply of servicas by way of reating of
residential dwelling for use a5 residence,
Cuestion Mo, 2:-
I} Whather Input Tax Credit an expenditure on the goods pnd services consumed by our organisation in
following activitics shall be available:-
a} Maintenance of garden inside the factory premises.
b} Maintenance and upkeep activities relating o gardens, parks, plavground, factory school for children
of emplovess, hall for recreationsl setivities, residentiol quarter buildings of employess, roads, fostpaths,
_|,.___-: .-FT,'T'_,","'S-"-&fI lightings and other paris of esiate area that are located ouside the faciory premises but within the
et ___“'H_"“h.-_ﬁ?;{smln.
i c}! qtiqsncs purchzsed by the hospital maintained by our organization and used for reatment of factory
A ® el :.?l!:; and their dependents. Expenditure on maintenance, upkeep and other activities relating fo
stch Iénm;niml.
" i) Expenditure related 1o maintenance and upkeep of guest houses maintained by organisation,
: %H‘--"_’f:].‘E;;!E;di!urr related to purchase of LPG oyvlinders used within industrial cantesn.
== main nhjective of Input Tax Credit, an important feature of GST Laws, is to avoeid cascading
cffect of taxes. Under this credit of tux paid i allowed as allowed to be availed and used for

L1

payment of tax at subscqoent stages. Section 16 to Section 21 of the CGST Act deals with
conditions for availment, ps¢ and recovery of such I'TC by Dusinesses, As per the s2clion 16 of the
CGST Act a registersd person, in this ease the applicant, ks entitled to take credit of input tax
charged on any supply of goods and services or both which are used or intended to be used in the
course of furtherance of their business. Section 16 (2) to {4) of the CGST Act restricts svailment of
ITC im certain cases. Section 17 of the CGST Act deals with apportonment of credit in some cases
{eredit wsed for both, business and other purposes) and blocked credits {cases when I'TC is not
availabile) keeping the sald provisions of ITC In mind we now take ap the next set of guestions
raised by the applicant,

With respect to question 2 (a) we find that as per the Section 16 of the CGET Act the applicant,
being a registered person i3 entitled to take credit of input fax charged on any supply of goods and
services or both received by them, which are used or intended to be wsed in the course of Turtherance of
their business, Sepply in relation to maintenance of garden is not a supply that can be considered as a

supply used or intended to be used in the cowrse of furtherance of the business of the applicant which is
0



o manufacture Propellants and Commercial Explosives. Hence the applicant are not eligible toe avail ITC
of the tax paid by them on the same. The services availed in relation w0 plantation and gardening within
the plant area will not qualify for mput tax credit.

With respect to question no, 2 (b}, we find that the activities listed by the applicant are carricd
ot ouizide the factery premises, These activities can at bes be 1ermed as wellare or social activities and
they are not carried out in furtherance of the business and have ne nexus 1o their manufacturing activity,
Since these aclivities are not used or intended to be used by the applicant in furtherance of business ITC
on the same are not available 1o them.

With respect o question no, 2 {c}, we agree with the submissions made by the junsdictional
office and find that hospital/dispensary maintained by the applicant for s employees and their
dependents come within the definition of *Clinical Establishment™ as defined under the said Notification
at definition mentioned at Sr, Mo, 205) snd such supply of service is exempted under Sr. Mo, 74, heading
9993 of the Wotification mo. 1272017-Central Tax(Rate) dated 28" June 2017. Thus [TC on such
exempted supply of services iz not available te applicant under zub section [2) of Section 17 of the
CGST Act, 2017 in respect of services and goods procured for maintenance of hospitals and pharmacy
outlet as such services, being nil rated, fall under exempt supplics.

With respect 1o question no. 2 (d}, we find that provision of guest houses s a perquisite for their

——— T

‘_‘__:..-;M Hu._,ﬁ-:mph}m and therefore @ paid on maintenanes and upbeep of guest hoeses cannot be allowsd as ITC.

uses are generally nsed for temporary accommaodation of employees as well as outsiders, Such
pmius:h of guest house cannot be treated 35 an achivity in course or furtherance of its business and

mainienancs and upkeep of puest houses.

With respect to guestion 2 (e we have to state that we have already held that their canteen 15 in
providing services related w supply of fosd amnd beverages o their emplovess and also charging
consideration for the same and therefore such service is taxabie under G5T regime. The LPG cylinders
are used to provide such services related to supply of food and beverages o their employees and
therefore we are of the opimion that they are eligible to avail ITC on the purchase of LPG eylinders,
Duestion No. 3:- Whether the exemption to & “defence formation” for preparation and gensration
of E- way bills is applicable to Ordnance faciories & other Central Government & Public Sector
Undertakings(PSLU"s) that Tunction under the Minisory of Defence, Government of Tndla?

A5 per para [d(k) of Rule Mo, 138 of the CGST Rules, 2018(Notification No. 122018 - Central
Tax), e-way bill is not required to be generted when any movement of goods 15 being caused by defence
formation under the Ministry of Defence as a consignor or a consignee. We find that the applicant which
functions under the Ordnance Factory Board (OFB) which in tum functions wnder the Department of
Defence Production and Supply, Ministry of Defence, Govemment of India, is causing movement of
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goods 1o units of the Indian Armed Forces, proof establishments, DRE, ote, and are eligible for the
benefit under Rube 138 (14} (k) of the CGST Rules,

Question Mo, 4;- Whether exemption on payment of GST on tracsport of *milifary or defence
equipments’ throwgh a goods fransport agency applicable to goods transported by owr
organisation?

As per Br, Mo, 21, Heading 9965 or 9967, clause (h) of the Metification Mo, 1272017- Central Tax {Rate),
“Services provided by a goods transport agency, by way of transport in a goods carriage of defence or
military equipments” are exemnpt from the levy of GET. We find that the applicant is manufacturing and
transporting goods like propellant & explosives that are wsed in the manufacturs of ammunition and
therefore the said exemption is available o them

E} Question Mo, 5:- Whether Inpul Tax Credit & fo be reversed on finished poods that are
destroyed during testing?

The applicant has submined that they send samples of the ﬁnis!;n:l poods, for quality 12sting, 1o
proof establishmenis set up under the Misisiry of Defence ouigide the Tactory where such samples are
completely destroyed during the testing process. Section 173 )(h) of the Central GST (CGSET) Act, 2017
reads that “input tax credit shall not be allowed in respect of geods lost, stolen, destroyed, written off, or
disposed of by way of gift or free samples.” From a perusal of Section L6 it is seen that only a registered

e o n is entitled to take credit of input tax charged on any supply which are used ar intended to be used

ERLEg, &

urse or furtherance of business, Accordmgly we find thal poods, oF @ervices, or both are eligible
redit in both the scemarios e, when they are infended to be used and when they are actually
sabject case the szid goods are actually used m the manufacture of final goods which ane

then shat for testing. Hence it cannot be said that the seid poods are destroved. Goeods destroved would
= imiply gug_m which are destroyed on various Kinds of natural and mammade sitisations such as Tood, fire,
e -I:Enq_c;rf'wﬂlan of expired goods (especially in the case of drugs), The inmerpretation as made out by the

———
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Mhplicant that reversal of ITC will arise only if the inputs or capital goods are themselves lost, siolen or
destroved etc. and not where the finished goods are lost, stolen or destroyed ete. is not acceptable for the
simple reason that Section 16(1) contemplates both the situations i.c. case where the goods are actually
used or intended to be used. To arrive at the conclusion that the applicant’s submission is not tenable, we
firh thst where Inpuis are used, they coase to cxist and they being destrayed. lost or siclen, eic. will not
arise. We therefore conclude that once the inputs are used in the manufacture of final products, which

are then sent for testing purposes, then in such a cese the said inputs canneot be considered o have been
destroyed.

F) Qraestion Mo, 6:-
Whether proportionate Input Tax Credit has to be reversed in cases where lesser payment is made

to the supplier due to deduction on account of Uguidated damages from supplicr’s dues?
As per 2™ proviso to section 16{2) of the CGST Act, 2017, where a recipient fails 1o pay to the supplier
of goods or services or both, the amount towards the value of supply along with tax payable thereon

within a period of one hundred and eighty days from the date of issue of mvoice by the supplier, an
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amount equal to the input tax credit availed by the recipient shell be added to his output tax liability,
along with interest thereon, m.such manner as may be preseribed,

The applicant dedusts lquidated damages (L.D¥) from the payment i be made supplizes in certain cases
where there 12 a delay in supply of goods or services by such supplier. Buch deduction will be construed
as amount received as compensation for tolerating non-performance of supplier on account of delay in
delivery of goods or services and iz an activity to be freated as a supply of service as per clause 5(e) of
Schedule 1l wo the CGST Act, 2007 on which the applicant will have to discharge GST.

Simultanecusly from the submissions made by the applicant we find that ultimately they would be
paving a lesser amount te their supplicrs against supply of goeds received, which would result in lesser
payment being made by the supplier towards GST. Hence the applicant will be eligible to take ITC
proportionally equal te actual pavment made o such suppliers and iz therefore required 1o reverse ITC
mecordingly.

Question No. 7:- Being a part of the Ministry of Defence, Government of India, whether the following
notifications are applicable to our organisation and what shall be the impact of such netifications:-

g} Notification Mo, 272018- Central Tax (Eate), in relation o services by an arbitrator or an advocate 10
our oTganisation.

b) Motification No. 3/2018- Central Tax (Rate), in refation to services supplied by our organisation by
way of renfing of immovable property 1o a person registered under the Central Goods and Services Tax

ation Mo, 362007 — Central Tax (Rated, i relation o pavment of fax on reverse charge
on sake of used vehicles, seized and confiscated goods, old and used goods, waste and scrap

by them for payments made o arbitrators and advocates from the date of notifications coming into
effect. We have in our discussions above held that the applicant is not “Government”™ and thercfore the
said exemption is not applicable to them.

With reflerence to question 7 {b) the applicant has submiiied thai as per Notification No. 35201 8-
Central Tax (Rate), services supplied by the Centrzl Government, State Government, Union territory or
local authority by way of renting of immovable property to a person registersd under the Central Cioods
and Services Tax Act, 2017 has been covered under reverse charge mechanism, They have suebmitted
that since their organisation is & part of the Central Govermmend, the notification is applicable 1o them.

Renting of immovable property s 1o be treated as supply of service as per the provisions of
Schedule 11 (Section Ty of CGST At 2017, The applicant, who is not ‘Government” are giving non-
residential property on rental basis to a registered person under the CGST Act 2017, which is covered
under the definition of supply of services as defined in CGST Act 2017 as supply of real estate sErvices
other than reming of residential dwellings and will be chargeable to tax under the GST regime.
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With reference 1o question no 7 {c) the applicant has submitted that as per Motification Mo,
362017 — Central Tax (Rate), for supply of any used vehicles, seized and confiscated goods, old and
used goods, waste and scrap, 1ax is payable on reverse charge mechanisin when such supply is made by
Central Covernment, State Govemnment, Unbon territory or local autherity. They have submitied that
since their organisation is a part of the Central Govemnment. the notification is applicable to them. We
have already held that the applicant is not "Government” and therefore they shall discharge GST
respect of supply of any used vehicles, seized and confiscated goods, old and used goods, waste and
serap.

For Question Ne., §:
8) Whether Input Tax Credit on services of passenger vehicles hired by our organisation is available?
This question has been withdrawn by the applicant.

07. In view of the sxtensive deliberations as held hereinabove, we pass an order as follows ¢

ORDER
{Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashitra

Goods and Services Tax Act, 2017)

NO.GST-ARA-79/2018-19/B- /. o Mumbal, dt. 7.4 /12205
s .
= s ML
e f'_“ *:'f':" reasons as discussed in the body of the order, the geestions are answered this —

Quedy 1) Being a part of the Ministry of Defence, Government of India, whether on which our
A argani nﬂm Ordnance Factory Bhandara (OFBa) is liable w pay GST Advance on the following supply
_tof E:rP'i-Es?'l

X a}_Lﬁ'itu{gj!'-lad damages deducted from the payments o be made o required suppliers in case of delayed
el v of goods or services.

} Amount of Security deposit forfeited of suppliers due to non fulfilment of certain contract conditions.
o) Security deposit left unclaimed by the supplicrs and recognised as income after 3 years,

d) Food and beverages supplied at industrial canicen inside the factory premises.

21 Community hall {Multipurpose Hall) provided on rental basis 1o employees of our organisation.

) School bus facility provided to children of the smpleyess,

g} Conducting exams for vanous vacancies,

hj Rent recoversd from residential quartees of employees.

Answer - (a)  Answered in the affirmative.

b}  Answered in the affirmative,

(cy  Answered in the negative,

(d} Answered in the affirmative.

ey Answered in the affirmative,

ity  Answered in the affirmative.

(g} Answered in the negative,



Cruestion ;- 2] Whether Input Tax Credit on expenditure on the goods and services consumed by our
organization in fellowing activities shall bz available;

a) Mainienance of garden inside the factory premises.

b) Mainenance and upkeep activities refating 1o gardens, parks, playground, factory school for children
of emplovees, hall for recreational activities, residential quarter buildings of emiployees, roads, fostpaths,
street lightings and other parts of estate area thal are bocated outside the factory premises but within the

factory estate.

¢} Medicines purchased by the hospital maintained by our organization and used for treatment oF faciory
emplovees and their dependents. Expenditure on maintenance, upkeep and other activities relating w
such hospital.

d) Expenditure related to maintenance and upkeep of guest houses maintained by organisation,

&) Expendifure related 1o purchase of LPG cvlinders used within indusirial cantesn.

Answer - {a)  Answered in the negative,

(b} Amswered in the nogative.

icy) Answered in the negative.

(dy Answered in the negative,

(ed  Answered in the affirmative,

]
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'.|""“_"_"__I 'rm‘ﬂ;n = 31 Whether the exemption to a 'defence formation' for preparation and generation of E-way

"
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s Inllﬂ:t:ff%a@ppllcahln to Ordnance factories & other Central Govemment & Public Sector
a1 v -‘IJﬁdr:r‘hE PSLI's) that function under the Mindstry of Defence, Government of India?

=] -
o I Answef @ Answered in the affirmarive.

\ b Orugstion # 4) Whether exemption on payment of GST on transport of 'military or defence equipments
{akra poods transport agency applicable to poods transported by our organisation?

newer - Answered in the affirmsative.

Dhseztion = 53 Whether Tnput Tax Credit = to be reversed on fGinished zoods that are destroyved during
testing?

Anewer - Answered in the negative in view of discussiens made above,

Cruestion - 6) Whether proportionate Input Tax Credit has o be reversed in cases where lesser payment
i made to the supplicr dus to deduction on acsount of liquidated demages from supplier's dwes?

Arswer - Answered in the affinmative.

Question - 7) Baing a part of the Ministry of Defence, Government of India, whether the following
notifications are applicable 1 our organization and what shall be the impact of such notifications:

a) Notification Mo, 222018- Central Tax (Rate), in relation o services by an arbitrator or an advecate to

ouT Drganisation.



b} Motification Mo, 32018- Central Tax (Rase), in relation to services supplied by our organisation by
way of renting of immovable property to a persen registered under the Central Goods and Services Tax
Act, 2017,
) Notification No, 382017 - Central Tax (Rate), i relation w payment of ax on reverse charge
meéchanism an sale of used vehicles, seized and confiscared goods, old and used goods, waste and scrap
o & GST registered person.
Answer - (a) The applicant is not eligible for sxemption as per the said Notification.

(b Benfing of immovable property for non-residential purpose 15 taxable at the hands of the

applicant.

(¢} The applicant is required to discharge GST on such sale,
) Whether Input Tax Credit on services of passenger vehicles hired by our organisation is available?
swered, being withdrawn by the applicant.
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Capy t0:-
I. The applicant
2. The concerned Central £ State officer
3. The Commissioner ol State Tax, Maharashira Srate, Muombai BER

4. The orisdictional Commissioner of Central Tax.

3 ALTHS
5. Joint commissioner of Stare tax , Mahavikas for Wehsite. ADVANCE RULING AUTHORITY

MAHARASHTRA STATE, MUMBAI

Mote - An Appeal against this advance ruling order shall be made before The Maharashira Appellate
Authority for Advance Ruling for Goods and Services Tax, 15" floor, Air India building, Nariman Peint,
Mumbai — 400021 J



