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B | Description {in brief) The activities of Applcant inter alm  involve
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{either underground or hung overhead) to create a
. network, setting up of control centers, installation of
- equipment necessary 1o operate the network for
desired purpose, commissioning of network and any
other ancillary activity that may be necessary for
L1 : f creation of network infrastructure for its customers in

I{."-\m'f" : E i telecom industry.
\\ =~ | Issue/s on which advance ruling | (i) classification of goods and/or services or both
e | reqquired (i) applicability of a notification issued under the

provisions of the Act
Question(s) on which advanes ruling | As reproduced in para 01 of the Proceedings below.
5 Tedu ireed

PROCEEDINGS
{Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashira
Ceonds and Services Tax Act, 2007)
The present application has been filed under section 97 of the Central Goods and Services

Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as
“the CGST Act and MGST Act”| by Sterlite Technologies Limited. the applicant, seeking an
advance ruling in respect of the following questions
«  Whether the supply of goods or services for 'setting up of network” wonuld qualify /s "works
controct’ as defined in Section 2(119) af the CG5T Act?
»  If supplies contternplated as per e contract with BSNL are not treated os works cortbract, can
these continue to qualifiy as compozite supply? if yes whal is the prinaple supply ? ind
*  What is the rate of tax appiicable fo the supplies pude under the contract?



At the outset, we would like to make it clear that the provisions of both the CGST Act &

the MOCST Act are the same except for certain provisions. Therefore, unless a mention is
specifically made b any dissimilar provisions, a reference to the CGST Act would alse mean a
reference to the same provision under the MGST Act, Further to the earlier, henceforth for the
purposes of this Advance Ruling, the expression "GST Act’ would mean CGST Act and MGST

Act.

0z

EACTS AND CONTENTION - AS PER THE APPLICANT
The submissions, as reproduced verbatim, could be seen thus-

STATEMENT OF THE RELEVANT FACTS HAVING A BEARING ON THE QUESTION(S) ON
WHICIH THE ADYANCE RULING I5 REQUIRED

1.

This Application is being preferred by Sterlite Technologies Limited ("Company"” /
* Applicant"), a company incorporated in India under the provisions of the Companies
Act, 1956, having its registered office at E-1,E-2,0-3, MIDC Waluj, Auranga bad-43113G,
Maharashtra, India..

Applicant is engaged in providing goods and services which qualify as 'supply’ as per
provisions of the Central Goods and Service Tax Act, 2017 ("CGST Act") and is duly
registered thereunder bearing GSTIN 27AAECS8719B12C. The activities of Applicant
infer alia involve manufacture of telecom products such as optic fiber optic fiber cable,
etc.: laying these optic fiber cables (pither underground or hung overhead) o create a
network, setting up of control centers, installation of equipment necessary to operake the
network for desired purpose, commissioning of network and any other ancillary activity
that may be necessary for creation of netwaork infrastructure lor s customers in telecom
industry. The scope of these activities is contractually stipulated and are typically
recognized as a turnkey contract' in the industry.

Indian Mavy, governed by Ministry of Defence ("Mavy”), intends te establish

. countrywide [P/ MFLS based multiprotocol converged network, Naval Communication
' Mebwork (collectively referred as ‘network"): as core infrastructure for supporting

" strategic and operational needs of MNavy, Setting up of these networks have been

entrusted by Navy to Bharat Sanchar Nigam Limited ("BSNL); which in-turn has Floated
a tender inviting detailed bids for the same,

The tender document specifically contemplated creation of [P/MPLS based
multiprotocel converged network based on existing terrestrial optical fiber cables to be
made available by BSMNL. The network to be so created mainly involves following key
actvities which are narrated bolow stepwise;

Construction of b Consiruction of holdings and raising <vil structures, necessary o house
data centres, nearling data centres, disaster recovery stafion, satellite data cenire and
cornectivity equipment at Naval ports across maintand and eoastal region in India

-

-

the equipment and enable operation of all the centres/ports

‘ Installing rack, stack in the buildings and other civil infrastructures necessary to house

K iy =

L Assermble /install all equipment and powering it up by connecting with power supply

and back-up generators
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Interconnecting and configuring all the eguipment in all the data centres, nearline data
centres, disaster recovery station, satellite data centre, etc. with each other to enable
information exchanee across the network as desired

Relevant clauses of the contract which stipulate the requirement of an exhaustive civil
work to be undertaken by Applicant to house the said network are reproduced balow:

Mefrpork Arvchitecture

Tier I. Tier I would intercormect 11 major locations of the Indian Natng across the contry oter
deferice puned OFC ard DIWDM network infrasiructiors

Tier 1. The remaiming 33 locations of fhe indian Netny would be conmeched over defenice owned
OFC and DWDM nebwork infrastructure

Tier Iil, Tier Wl consists of the regional metro aggregation netverk el Delli, Muwiai, Vizag,
Kochi, God, Chenrar and Port Bloir. The regional metre aggregation network for Tier [1l shall be
prezent at frw locmlions el oorious metro cifies across the covembry. These locabions wwondd be
commected over i DIWDM infrastructure Hat B bidder will have te provice

Cinl Imfrastructure

1. A cevtenl bulding wworeld need fo be broilt ot pery site fo house Type 1/Type 2 Tipe 3
Infrastructure, Telepreseres equipment Networking Equipment Optic fibre Equipment, Steging

pred_and obher operational and administrative buildimgs, The scope of work mcliedes ol
dgnstruction, water supply, sanitary end plumbing, elechrical installation, landscaping, air
condilioning, roads, and fire fighting and interior works, AIN the buddings showld be constriected
with RCC (Rewnfireed Concrele Construction) Partition wlls (now-load bearing walls) may be of
Irisgh quaity bricks. The consiruction wowld be governed by U lales! standards Indian Standards
siee firr construction of buildings, The mininoe distarce befween fus comples and e data cerder
buflding etc showld be governed by the TIA 342 standards. The Widder fs to ensure Bl standards

o follonwed for construction of buildings, electrical fittings, plumbing efc should also meed e
Smeinimun specifications published by BENL, On completion of constreiction, e inildings wonld

kirve o be hunded cver fo the MESACPIVD,

2. Along with the building the following additional infrastructure for the complex wenld also be
required: -

2.1 Approach rood to bwilding within Naval Skition, Provision of security lights around Hie
complex, Securily wments fnside and cetside building, Guard post including rest room,
Autmnatic Barrier at mangemergency gates. Acoess Control Mechenism at entrances o e
building. Smoke detector, provisioning of smail fire fighting appiiances, PA system.

I.':.T Linderground electrical unring will be done as per ihe pequirement. All stitches, cutout, CBS
and wires, cables are to be supplied ond fitted. All electrical fithings including air conditioners,

fans, tube lights, CFL, exhaust fns, call bells, lightning arvester efc is to be provided and fitled,
False roofing with 2x2.meshed tube light fittings and wall paneling with synthetic enamel paimts.

3. In addition, a power room fo howse Hre silend generators also meeds fp e constructed.
Prowisioning of DG sets, along with control panel, day tank and obher accessories requiired for
operation of e power pland. OG Sets should be in weather proof shelters. Electrical wiring and
tssocitted equipment from power hotise to UFPS room.

Thi said network comes into existence when the building, civil structures are etected,
and all the equipment are installed and interconnected with each other through its data
cenlers, nearline data centers, digaster recovery station, etc. Such network cannot be
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9.

moved to another place in ‘as is' form but it requires the optical fiber cables to be
disengaged, existing civil structures to be demolished, all the equipment to be removed
and undertake altogether a fresh activity to re-erect the civil structure and re-install all
the necessary equipment and re-engage the same with the optical fiber cables at such
other place.

[n Furtheranoe of the tender hid, BSRIL hag enbered tnbo a contractk with ."nppl:it.:lﬂt which
stipulates Applicant's responsibility to set up the network including the responsibility to
supply all the material and services required for setting up of network, training services
to operate the same and supply of satellite connectivity vehicles [le, a mobile vehicle
mounted with various satellite eguipmvent) required for ensuring seambess connectivity
during breakdown of network.

The entire project as per conftract between Applicant and BSNL is bifurcated into different
packages and the purchase order is presently raised by BSNL with reference to cost break
up of each of the material and services required to be supplied by Applicant under these
packages. Such cost break-up for indigenous procurements relating to imports as well as
domestic procurement is specified in annexures to the purchase order.

Based on the above facts, the present application is being preferred before the Hon'ble
Authority for Advance Ruling o determine the issue referred in Anneyure I1.

STATEMENT CONTAINING THE APPLICANT'S INTERPRETATION OF LAW ANDVOR
FACTS, AS THE CASE MAY BE, IN RESPECT OF THE QUESTION(S) ON WHICH THE
ADVANCE RULING IS REQUIRED

1.

ISSUE FOR DETERMINATION

Whether the supply of goods or services for sefting up of network' would qualify as

"works contract’ as defined in Section 2(119) of the CGST Act?

1.1,

1.2

1.3.

1.4,

DUR SUBMISSHONS

SUPFLY TO BE MADE AS PER THE CONTRACT RESULTS IN CREATION OF AN
IMMOVABLE PROPERTY AND THUS QUALIFIES AS A WORKS CONTRACT

Determination of the contract between Applicant and BSNL jua works contract merits
analysis of the term ‘works contract’ which is defined under Section 2{119) of the CGST

 Actand is reproduced below for easy reference:

Sg.*fr{m 2 (179): "works contract” means o contract for bulding, construchion, fabrication,

rra miN \_stompletion, evection, nstallation, flting out, fmprovement, modification, repair, maintenance,

renoodbion, alteralion or comimigsioning of any immovable property wherein Inmqrér uf
property in goods (whether as goods or in sewe other form) 15 imvolved in the execibion of such

contract;

Omn a bare perusal of the definition, we submit that works contract is essentially a contract
covering any or all activities referred in definition which relate to an immovable property
and execution of such contract involves transfer of property in the goods,

In the present facts, the contract entered between Applicant and BSNL indeed involves
transfer of property and is covered by the activities referred to in definitton of works
contract. It & i these circumstances that if the network to be set op qualifies as
immovable property, then the composite supply underlined in the contract would
partake the character of a works contract.

Inemonability of network: In absence of any definition of the term ‘immovable property’
under the CGST Act, nature of the network gur immovability merits analysis of judicial
precedents in this regard. The concept of immovability has been subject matter of intense
judicial scrutiny over the years and the judicial precedents laid time and again refer to
tollowing parameters to determine immovability of a structure:

i. Whether it is a permanent fixture attached to building/land or not;
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1.6

1.7

§

g

i, Whether dismantling of the parts is mandatory for movement or not;
iit. Whether the functionality of the system depends upon its installation or not,

It'is summited that the activity of setting up of network envisages, constructing various
types of iuiddings and civil infrastructures which can house all the equipment necessary
to provide the connectivity. The scope of the entire set up to be developed by Applicant
alsop covers in its fold creating the ancillary infrastructure such as water supply,
plumbing, electricity supply, access roads, back-up power generator ete. it is important
to nobe that the entire set up together contributes to effective and seamless operation of
the network for information exchange, Based on the infrastrocture to be developed in the
course of setting up of network, all the determinative parameters referred above are
answered in positive which are elaborated in ensuing paragraphs.

Netwwork to be sel up comes info existerce as pernmauentiv affived to lomd

Applicant submits that network to be set up comes into existence only when all the
equipment's are installed in the data centers. nearline data centers, disaster recovery
gtation, satellite data center and are inler connected with each other. Thus, nebwork, as it
comes inte existence through all the buildings and civil structures erected, is firmly
attached to ground and permanently becomes a part of the land itself,

I such a case, owing to permanency of the entire structure, the network merits treatment
as an immovable property. Applicant submits that the test of immovability is no res
imtegra and places its reliance in the decision of IN RE: OTIS Eletmfor Company {India)
Limegted (T981 (8) ELT 7200 ¢G.0.1. 00 relevant portion of which s reproduced below:

= 3(1) etevators and escalators do not cone indo existence until they are fully erected or fnstalled,

idjristed, tested and comnissioned in o buriding and that o complete erection and instaliation e
elemators and escelntors becomee @ parf of immotable property.

4. Govermmment find comsiderable force tm the petitioner' s confention referred Bo the pare 3(0) whore
thut elevators and escalators evected and installed by them become a part of immovable

property

Heference is also drawn from Hon'ble Supreme Court's decigion in the case of Tripeni
Engineering & Industries Lid, vs. CCE [2000 (120} ELT 273), wherein instatlation of turbo
alternator which included installing its constituent parts viz, 'steam turbine’ and
‘alternator’ together in a permanent form was evaluated. It was observed that turbo
alternator comes into existence only when steam turbine and alternator is fixed together
permanently to earth. Basad on such observation it was held that turbo alternator as it
came into existence was in the nature of immovable property.

Accordingly, since the network which comes into existence only when the data centers,
nearline. data centers, disaster recovery station, etc. are set up as firmly attached to the
ground, it comes into existence in the form of an immovable property.

The network cannot be moved in 'ns is' forn frooe one place to_ gther

Metwork to be set up by Applicant cannot be moved to another place in ‘as is' form, but
it requires the optical fiber cables o be disengaged, existing civil structures to be
demolished, all the equipment to be removed and undertake altogether a fresh activity to
re-erect the civil structure, re-install all the necessary equipment and re-engage the same
with the optical fiber cables to interconnect the same. Such nature of the structure has
tme and again been recognized as an immovable structure by various judicial

precedents.

Reliance in this regard, & placed on the decision of the Hon'ble Supreme Courtin the case
of Municipal Corporation of Greater Bombay vs Indian Oil Co. Ltd. (AIR 1991 5C 686) relevant

portion of which is reproduced below:




1.32

1.13.

1.14.

1.17.

1.18.

Permanency is the fest. The chattel whether (s mooable fo arnother place of use in the same position
or liable to be dismantled ard re-erecled at the later place? If the answer is yes to the former i must
be a meoverhle property ard Hrereby it moust be held that it 15 not attached fo the earth. If the ansier
is yes fo the latier it is nftached Lo the earth

Feliance In this regard is also placed on the decision of Hon'ble Supreme Court in the
case of T.T. G. Industries Lid. v. Collector of Central Excise [[2004) 4 SCC 751] wherein a
machine was treated as immovable owing to permanency in it installation. Relevant
portion is reproduced below:

"We are not impressed by this reasoning, beeause it ignores the evidenor brougiht on record as bo.
the mabure of processes employed in the erechion of the mecting, e marner fn which (¢ i3 (nstalied
wrd rendered ferctional, and other relevant facts which nay lead one to conclude that what
emerged as a result was not merely 8 mactine bt sornething wdeich és in the neture of being
immrovalile, ard if required to be moved, comnot be moved withont frst dismantling o, and then
re-grecting (f at seme otfer plece. Some of the other decisions which we shall hereafter notice clarifyy
the position firther.”

Reference it aleo drawn to the definition of immovable property as provided in Black’s
Laws Dictionary which is as under:

"Tmmovable property means a properfy. that canmof be moved; an obfect so firmly altached to
land that it 1= regarded a8 a part of land*

Based on the above Applicant submits that; the ‘network’ to be set up in accordance with
the contract partakes the character of an immovable property inasmuch as the network
as it comes into existence is firmly attached underground and cannot be moved in 'as is'
from one place to the other,

The network falls short fo attain its desired fumctionality unless if s permanently erected in
Lhe form of data centers, nearline data cenfers., disaster recovery station, satellite data
Erffﬁ, et

Applicant submits that the network cannot perform its desired functions unless each of
the equipment is systematically installed in data centers, nearline data centers, disaster
recovery station, satellite data centers, etc, and are interconnected to facilitate exchange
nfﬂn[nrmahun

' “Unless the entire setup is erected in its totality as explained in paragraph:d of the

statement of fucts of the present application, in which case it becomes permanently affixed
to the earth, such set up cannot perform as a network envisaged in the contract. In other
words, setting up the equipment in the form of permanenty affixed to the earth bs the
essential necessity of the netwark, and thus the entire network partakes the character of

an immovable property.

In this context, reference is made to the Hon'ble Supreme Court judgment in the case of
Kone Elcvator India Private Limited Vs, State of Tamil Nadve [2014 (304) ELT 161 (5C)] wherein
the issue of immovability of lift was discussed, Belevant extract of the judgment is
reproduced below;

"The lift hasically comprises conponenis like Gft car. motors, ropes, rals, etc. aving ther own
idembihy even prior to installotion. Without installaetion, the Iift cannet be mechanically fimctional
because it i o pevmanent fyiure of the lilding heoing been so designed.

Based on the judicial precedents referred above Applicant submits that, the ‘network to
be set up by it partakes the character of an immovable property inas much as the network
as it comes into existence is firmly atached underground and permanently becomes a
part of the land itself, in such a case, the activities to be undertaken by, applicant as
outlined in the contract are: classifiable as ‘composite supply of works contract as per
Section 2(119) of the CGST Act and attract the assessment of G5T liability accordingly,
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1,19,

1.20.

2.2,

2.3.

The submissions in the forgoing, paragraphs are also supported by the decisions of
Hon'ble Appellate Authorities for Advance Ruling in the case of Giriraj Renewables
Private Limited - (TS 461- AAAR-2018-NT) wherein a turnkey contract involving
engineering, desipn, procurement, supply, development, testing and commissioning is
held to be composite supply of works contract under Sechon 2{119) of the CGST Act:
Relevant portion of the said ruling is reproduced below:

Order

1. Whether supply of turnkey engineeving, procurement and construction (Y EPC" ) contract
for construction of a solar power plant wherein both goods and services de supplied con
e constructed to be a composite supply in evms of Section 2(30) of the Central Geods and
Services Tax Act, 20077

The Appellant poses before s to decide 1fengineering, procurenent and construction contract falls
within the definttton of composite supply’ as found in the GET Act, The question is answered in
thie posttive as supply of the said hrnkey EPC contract is o composite supply’ w/s 21300 of the
CGST ACT, 2017_The soid composife supply falls wiflnn the definition of works condract
0520119} of the OGST Act, 2007,

In wiew of the above, it is just and within the four comers of law that authorities may
Issue a ruling to clarify that the network to be set up by the Applicant in accordance of its
contract with BSMNL results in creation of an immovable property and thus qualifies as a
waorks contract as per Section 2{119) of the CGST Act and atiract the assessment of GST
liability accordingly.

SSUE FORE DETERMINATION

[f supplies contemplated as per the contract with BSNL are not treated as works contract,
can thess continue to qualify as composite supply? if yes what s the principle supply?

OUR SUBMISSION

WITHOUT PRE[JUDMCE, EVEN IF THE CONTRACT WITH BSML IS5 NOT TREATED AS
WORKS CONTRACT, SUFFLIES TO BE MADE AS FER THE CONTRACT ARE
NATURALLY BUNDLED AND QUALIFY AS A COMPOSITE SUPFLY

. The scope of contract between Applicant and BSNL in principal involves supply of
* " material and services for sething up of network, supply of satellite connectivity vehicle

and supply of training service by imparting training services, Since supplies under the
contract are to be made in conjunction with each other, these would be treated as a
bundled supply and needs to be further analysed gua 'composite supply as defined under
Section 2(30) of the CGST Act to determine taxaldlity thereol, We have reproduced below
provisions of Section 2(30) for easy refence:

Section 2 (30): "composite supply™ means o supply made by a laxable persan to a recipiend
consisting of hwo or move taxable supplies of goods or services or both, or any combination thereaf,
which are naturally bundied and supplied i conjunetion with each other in the ordimary course
of business, one of which = a principal supply

Om a bare perusal of the definition it can be inferred that a composite supply is a supply
of two or more naturally bundled supplies made in conjunction with each other, We note
that determinant factor to analyse a supply qua com posite supply is whether the supplies
when made together are naturally bundled or not. If the bundled supply answers
affirmative, it qualifies as a composite supply.

In the present case we note that supply of material and services for setting up of network,
supply of satellite connectivity vehicle and supply of service by imparting training
services are to be made in conjunction with each other with a purpose of setting up and
effective operation of network and to ensure seamless connectivity. This purpose is also
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2.4.

evident from the overview and scope of contract as provided in the lender document,
relevant portion of which is reproduced below:

Plare mond Design a secwre and reliable Navy-unide toice, video and dote netiworking environment

that weels the war fighter's needs to enable information exchange acrpss the full spectrim

of current and future naval operations. This nefwork musi connect all Users al all Naval
Stations, Distributed Network operafion Cembers, Security Operations Centers, Data

cenfers, Near Line Data Centers, Disaster Recovery Cenber, Trinirring Lab, Testing Lab, Mobile
Siplellite Terpiinals, ek, spread across the country. The Tri Services OFC backbore and Nawval
Access OFC metwork at these stations is being implemented separtely and would be provided by
BSNL.

I.1. Operviere of the Tender: - The tender i3 intended to setup a Next Generation Network
wihich will swpport ret-ceniric operations a key enalier for the administrative speraiions’

war fighting operntions of the Indian Ny,

Further, the supply of satellite connectivity vehicle and supply of training services also
aid the objective to provide seamless connectivity through the network so set up:
Relevant clauses of the contract in this regard are reproduced below:

242 in addition o the primary conmectivily, Transporfable Satellite Terminals would be
provided at all the localions to provision connectivity in case of damage to the
Optic Fibre Cable, This mobile vehicle should also be provisioned woith a kigh definition
camera and associted equipment jor streaming of live videg.

361  The successiul bidder and his OEMs directly shall provide training to 100 officials from
Indian MNavy in Indin for installation, Operation, Testing, Mainlerance of System and
buﬂwnrf The qreality and content of the trafning shall be so designed that the Irgfjg_ﬂ

Naey officials will be sufficiently exposed to all the aspects of planning, engineering;
installation, testing, provisioning, operafions of the netiworks,

Thus, supply of material and services for setting up of network, supply of satellite
connectivity vehicle and training service being made in pursuance of setting up and
effective aperation of the network itself, are indeed naturally bundled. As a matter of fact,
it is a globally accepted practice in the turnkey contracts that a contractor undertakes
wholistic responsibility of all the activities relating to the contract, In these circumstances,

_that all the activities required to be undertaken by the Applicant as per the contract merit
- treatment as a "'naturally bundled supply and thus qualifies as ‘composite supply’.

The submissions in the forgoing paragraphs is also supported by the decisions of Hon'ble
Appellate Authorities for Advance Kuling in the case of Giriraj Renewables Private
Limited {supra) wherein a turnkey contract involving engineenng, design, procurement,
supply, development, testing and commissioning is held to naturally bundled and
therefore in the nature of a composite supply under Section 2(30) of the CGST Act,
Relevant portion of the said ruling is reproduced below:

33, The contract fulfills the conditions of composite supply. There is o supply of goods aud
services. They are naturally bundled (v the sense that the goods and services may be
reguired [fill the imtention of the buyer in givi tract, The suprply of poods
and services are provided as a package and the different elements are integral Io flow of

supplir..
, Thus, from rmdlgg the_entire contract as well as from the dg,ljmﬂnu of
._-amgnmh: supply, what can be easily gathered is that the buyer has given a

coptagt for setting up solar potoer gemeraling s pply to the appellant and
therefore it is siugle composite supply of goods and sevvices and insiallation Hereof.

g} In crder to understand the scope ofa compasile supply' and alse to kenvw wial may be the
criterin b fudse a supply as a ‘conpostte mpp!y H!-:' CBIC has published on e-flier on the
subpect: As per the E-flier, ¢ osite si concept of "malurall
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2.7

2R

29,

2 A

bundled supply and whether serpices are bundles in the ordinary course of business

wonld depend upou the normal or frequent practice followed is the areg of business,
In view of the Appellate order referred above, the activities to be undertaken by
Applicant under the contract involving supply of material and services for setting up of
network, supply of satellite connectivity vehide and training service are naturally
bundled, and merit being treated as a composite supply

It is further submitted that, a composite supply, needs to be assessed for liability to pay
tax thereon based on the levy as applicable to the principal supply contained thersundor,
Such principal supply is defined to mean a supply which constitutes, pre-dominant
clement of a composite supply, Applicant submits that, in a contingency wherne setting
up of nebwork is not reated as works contract, then based on the substantial guantity and
value of the material required to be supplied as per the contract, supply of material
constitutes as predominant element of the entire contract and therefore merits being
treated as a principal supply.

Determination of principal supply if the actiity of setbing up Hwe nelwork gualifies as wporks

contract

In the present facts, supply of material and services for setting up of network, supply of
training services and supply of satellite connectivity vehicles amongst all the other
ancillary activities required under the contract are aimed at creation of a netwoerk and its
operations,

in such a case, if the activity of setting up of nebwork per se qualifies as 'works contract’;
then such works contract constifutes the pre-doeminant element of the entire contract and
partakes the character of a ‘principal supply’.

ISSUE FOR DETERMINATION

What is the rate of tax applicable to the supplies made under the contract?

q

OUR SUBMISSTON
. RATE OF TAX APPLICARILE FOR SETTING UF OF THE NETWORK
~_+ A composite supply of works contract is stipulated to be treated as a 'supply of services

in terms of Sr. Mo, 6 of Schedule Il of the CGST Act and thus all the supplies of material

as well as services underlying such works contract is to be treated as supply of service
itself. The rate of GST applicable for supply of services are notified vide Notification No.
112017 - Centml Tax (rate) doted Jume 28, 2017 (as awended from time to fime) Crate
Motification”) which prescribes rate of GST on works contract services depending upon
the nature of work to be carried out

Based on the nature of works contract services and its usage by Indian Navy, Entry no.
3{vi)(a} of rate Notification merits analysis which is mprmiuced below [or easy reference:

CHAPTE | DESCRIFTION OF SERVICE RATE CONDITION
SL | R, (FERCE
M | SECTION BT.)
i, | OR
HEADIN |
]
Heading fi). Serices provdded fo the Central | 6% Provided that wherne
g |99 M}MLMf_M the services are
{Construct | Terrifory, @ local mithority, o governmental supplied o @
o authority or a goversment entity by Ciovernment Entity,
services) | Wy of constrrchon, they should have
been procured by
the said entity in |

&
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ereciioon;  conmmiissioning,  eebidladion,
completion,  fitting ok, FEpary
mnd st reRobion, of mieration af -
(e} a givdl structiure or any  other
orginal_orks_mreent predominantiy for
use other than for conrmerce, iprdustry, or
aniy oflier bisiness or professhon;

| {1 ...

relation fe a work
enfrusted b it by the
Central
Covernment, Stato
Government, Union
erritory  or  bocal
authority, as the
case may be

It is submitted on a bare perusal that services of works contract are coversd by Entry no.
M{vi){a) of rate Nohficabion if following conditions are fuliilled:

i. recipient must be either of Cenfrul Gotwrnment, State Government, Union
Territory, a local authonty, a governmental authority or a government entity;

i, resultant civil structure or any other original works must be used predominantly

for other than commerce, industry, or any other busiuess or profession

Applicant submits that network is to be built by Applicant for BSNL which qualifies as a
government entity inasmuch as 100% of its equity is held by Coentral Government. A copy
of annual report which evidencas such sharcholding is enclosed as Exhibit A with this
application. Further, the network to be set up by Appheant is eventually intended to be
used for activitics relating to defense. In such a case Applicant's activity would partake
the character of 'supply of works conlract services to Goverrpmend entity meant predeningn iy
fior_rse pifer than for commerce, indusiry, or any ofher business or profession’ and would
accordingly attract GST at the rate of 12% (CGST and SGST each at the mte of 6%; or IG5T
at the rate of 12% ).

PRAYER
In view of the submissions made above, it 15 most humbly prayed that Hon'ble authorities
may kindly pass a ruling to clarify as follows:

a. Bundled supply as per the contract qualify as 'Composite supply of works
contract’ as defined in Section 2(119) of the CGST Act

v b The compesite supply of works contract attracts GST al the rate of 12% pide Entry

Mo. 3jvil(a) of the Notification No. 11/ 2017-CC5T (Rate) dated June 28, 2017

J;'u':i.ﬂ itional submissions of applicant on 25.03.2019

7 During the personal hearing the Applicant advanced its submissions relating to applicability of
Entry No. 3{vil{a) of MNotification No. 1120017 - Central Tax (rate) dated June 28, 2017
{'Notification No. 11/20177, to the services required to be provided by Applicant in accordance
with its contract with Bharat Sanchar Nigam Limited (BSNL').

As such Entry No, 3{vi){a} of Notification No. 11,7017 prescribes GST at rate of 12% [CGST at the
rate of A% and SGST at the rate of 6%) for services which mter alia qualify as 'original works',
Accordingly, in furtherance of the submissions advanced earlier, the Applicant berein wishes to
make further additional submissions in support of its contention that service to be provided by
it qualify as 'ardginal works' and is indeed covered by Entry No. 3{vijla) of Notification No.
11,/2017, These additional submissions made in the ensuing paragraphs are being made without
prejudice to each other, as well as Applicant's earlier submissions:

THE TERM '"ORIGINAL WORKS' AS DEFINED UNDER NOTIFICATION NO. 1372017
CENTRAL TAX (RATE) POSSESSES PERSUASIVE FORCE AND CAN BE REFEREED TO
DETERMINE SCOPE OF THE TERM 'ORIGINAL WORKS' AS REFERRED IN
NOTIFICATION NO, 112217 CENTRAL TAX (RATE)

L1,

Applicant submits that the term 'original works' as referred in Entry No. 3(vij{a) of
Motification Mo, 11/2017 is neither defined under Notification No, 11/2017 nor under the
Central Goods and Service Tax Act, 2017 ('CGST Act). In these dreumstances, the

Applicant refers to the Notification No. 12/2017 Central Tax (Rate] dated Jure I8, 2017
10
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1.4.

("Motification Mo, 122017") which inker alid defines the term ‘original works'. Belevant
portion of the said exemption notification s reproduced below:

2. Definitions. = For the purposes of this notificetion, unless the context otherwise

requires, = (z5) "original wrorks” means- all neww constructions;

(i) all Hypes of ededittons and alterations fo abandoned or divmaged structires on land that are
required fo make thenr workabile;

{ir} erection, commissioning or imstailation of plant, machinery or equipmient oF structures,
wiether pre-fabricated or othermise;

On a bare perusal, Apphcant submits that even though the definttions provided in
paragraph 2 of the said Nobificabion are applicable only for the purpose of the Nobification
Mo, 122017, these provisions bear persuasive force o determine the scope of an identical
term wiz. "original works' as used in Entry No. 3{vi){a) of Notification No. 11/2017.

Applicant submits that both the Notification, viz. Notification No. 11,2017 as well as
MNotification Nao. 122017 are issued by the Central Government in exercise of its powers
comferred under CGST Act and as such contents of both these notifications form part of
the same statutory framework which further supports the persuasive force of the
definition of 'original works' as provided under Notification Mo, 122017 to determine the
scope of ‘original works' as referred in Entry No, 3{vi){a) of Notification No, 11,2017,

Reference is also drawn from the ruling Rajasthan Authority for Advance Ruling in the
Application of Tata Projects Limifed - SUCG Consortium wherein the Authorities
deliberated Applicability of Entry Mo, 3(vi){a) of Notification Ne. 11/20017 to the activities
of Applicant therein and referred to Motificabon No. 1272017 to Rule that reciplent of
service tiz Jaipur Development Authority qualified as 'Governmental Authority'.

- Without prejudice to the above, in absence of the definition of original works' under
Motification No. 11/ 2017, reference may also be drawn from the definition as provided

in the Service Tax (Determination of Value) Rules, 2006 {Service tax valuation rules’) as
notified under Finance Act, 1994, Said definition is identically worded as the definition
under Notification Mo, 122017 and thus also possesses persuasive force to determine the
meaning of 'original works' as referred to in Entry No. 3(vij{a) of Notificabon No,
11/2017.

“Inview of the above Applicant further submits that the term 'original works® as defined
in Motification Mo, 122017 as well as Service tax valuation rules inter alia covers activities

in the nature of erection, commissioning or installation of machinery or structure, Al this
juncture the Applicant refers o the scope of contract which infer alin necessitates the
Applicant to build structures in the form of buildings, roads, ete. and undertake the
activity of installing the aquipment therein. Relevant portion of the contract is reproduced
below for easy reference:

CLAUSES OF THE CONTRACT

Ciwil Infrastrcture:

1. A central bufiding would need fo be built at very site to house Tupe 1/Type 2 Type 3
Infrastructure, Telepresence equipment, Networking Equipment, Optic fibre Equipment, Staging
wren arud other operational and edministrative buldings.

The scope of work mchudes cfofl constriction, water supply. sanitary and plumbing, electrical
imstallabion, lindscaping, air conditioming. roads, and firefighting and mbertor works ALl bhe
breildings showld be constructed with RCC (Reinfirced Conerele Construchion) Partition walls
mon-load bearing ualle) may be of high-quality bricks.

2. Aleng with the building the following additional infrastruchure for the compiex would alse be
required; -

2.1 Approach road to bulding te i Mapal Stations

2.5 Linderground electricnl wirmg wall ke done as per e reqairenent

3. In addition, @ power room to howse the silent generators also needs bo be constricchad.




1.7,

It is therefore submitted that, activities to be undertaken by the Applicant are indeed in
the nature of erection, commissioning, installation of structure, machinery etc. and is
therefore duly covered by the term 'original works' as referred to under Entry No3(vi}{a)
of Notification Mo, 11,2017

WITHOUT PREJUDCE, IT 15 AGAINST THE FRINCIPALS OF INTERFRETATION OF
STATUTETO DETERMINE THE SCOFE OF A TERM USED IN ONESTATUTE BASED ON
THE DEFINITION OF THAT TERM AS PROVIDED IN OTHER STATUTE

1.8,

1.9,

1.10,

1.1

Without prejudice to the persuasive force of the definition of original works' as contained
in the Notification No. 12/2017 and Service tax valuation rules and that these form part
of the same statutory framework, the Applicant further submits that even though the
term 'original works' is not defined under Notification No. 11/2007 or CGST Act per s,
the authorities are not at liberty to refer to any other statute to determine the scope of
'orginal works' as referred under Notification No. 11,2017,

In this regard, Applicant submits that, in absence of a definition within the statute, a term
needs to be understood in its common parlance and in the context in which it appears,
Feliance in this regard is placed in the decision of Hon'ble Supreme court in the case of
Commissioner of Sales Tax, Madhya Pradesh vs. Jasipant Singl Charan Singh AIR 1967
5C 1454 wherein Hon'ble Supreme Court while laying its unambiguous ratio in the said
case addressed contentions of the counsel for the Appellant who sought to draw reference
from the Colliery Control Crder, 1945 to ascertain the meaning of 'coal as used in the
Madhya Pradesh General Sales Tax Act, 1958; and referred the fallacy to import meaning

of a term from another statute as 'a ferrer in e corstrniction of Acts of pariinniend', Relevant
porton of the decision is reproduced below:

9. Counsel then relied upon section 5 of the Colliery Control Order, 1945, in order fo show drat
the Leguslature Here fud dealt toibh coal in its strict amd techomcnl meariing. He alse relied upon
cerfain ofher stabtory provisions with a view ta st that the Legisiature has all alomg been using
e word "oonl® as o mineral product only, The Colliery Comtrol Ovrder deals with collieries and

i oboviously, therefore, the ternn 'coal' Hrere @5 used as mimeral product. It s 0 ell-settled principle

thal it constriing @ word in an Act cgubion is pegessary in adophing & meaning ascribed fo that
word in other statules. As Lord Loreburn staled in Macheth v, Chislett (1910) A.C. 220,

“it would be @ new terror in the construction of Acts of Parligment if we were required o
linrit @ word to an annatural sense because i some At wiich is mot incorporated or

referred to such an interpretation is given (o if for the purposes of Hhat Act alone!

Hon'ble Supreme Court noted that use of a8 word in another statute may have its
etymological or scientific meaning attuned to that statute and thus would not be
applicable to any other statute. Accordingly, it held the reference of Colliery Control
Order, 1945 to ascertain the

meaning of coal as used in the Madhya Pradesh General Sales Tax Act 1938, as
inadmissible, Relevant portion of the decision & reproduced below:

The strict sense in wihich such o word is fo be fourd in another statute may mean the ehpmolpgion!
or scigrdific semse and would not in fe comtext of another statute be applicable. From the Colliery
Control Crder, 1945 or the otiier provisions to winch our atfention was dramon, (F would reither
be possible nor safe to adopl the meaning of the word 'coal’ given in those provisions for Hoe
purpases of the Act under comstruction. Nor can we infer that there 15 a0 Legislrtive policy
conststently followed by the Legislature merely because Hhe wond 'coal” has been tised as merning
a mireral product in the context of these slalues, It would not, therefore, be possible to discard
thee sieaning of the word "coal’ in this statute as understood in il commercial or popular
sense and to adopt its connotation from other statutes passed for different purposes or
in context of different abjects.
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1.14.

The Hon'ble Supreme court in the said case also analyzed at length prior jurisprudence
in the case of Remavtar Budhaiprasad, efc. vs., Assisfant Sales fax officer, Akola (1962 15CR
279 His majesty the King v, Planters Nut and Chocelate company Livmited (1951) CL-R. 122;
A ttorney General o Winstanley (1831] 2 D & CL 302.; Grenfell o Inland Retenue Commissioney
{1876] 1 Ex-I. 242. and categorically noted that while interpreting a tarm in a statute, resort
ninst be miade fo its poprilor meaning or the commrercial meaning attached to it by those dealing
in them. Relevant portion of the decision is reproduced below:

3, ..But it is mow well-settled that while interpreting items i stefutes bke the Sales Tax Acls,
resort shunadd be hnd not to the saienfific or the techmical meaning of such fermis bt bo heir popular
meanipg or the meaning attached to them by those dealing in them, that is lo soy, fo their
commiercial sense,

wolrt hiis mafesty the king v Planters Nut md Chocolete compary Limited (1331) CLRE. 122 ., It
wiso held that It also held that what constitutes o 'fruit’ or ‘vegetable” within the mepning of the
Excise Tax Act i thaf twould ordirarily tn matlers of commerce in Canada be included therein
rrd mof wodal wonla bea boterist's conceplion of the sulyect matter. [fa stebute uses the ordirmary
words i every dioys wse, such words shovild be constried according fo Beir pomclar sense.

7. The result emerging from these decicsions is that wwhile construing the word 'coal’ in
Entry | of Part I of Sehedule 1T, the test that would be applied is what would be the

meaning which persons dealing with coal Py y Tird 1 wrowld give
b that woord, A saley box gtatule is bedng one Tevying a bax on goods st dn the abisence
of a technical term or a term of science or arl, be presumed to have used an ordinanyg term

as coal according to the meaning ascrilred to it in common parlarce.
It is submitted that binding force in 'law of the land" as pronounced by Honble Supreme

‘court in the above referred case has only increased to a great extent as it has time and

again adopted the same position of law in its subsequent decisions. We refer few of these
decisions being the case of Lmion of India (LOT and Ors. Ve, R.C. Jaim and Ors, AIR 1981
{5C) 951 wherein Hon'ble Supreme Courl noted that it is not a sound rule of interpretation
torefer to meaning of a term used in one statute, from the definition of that term used in
another statute. Relevant portion is reproduced below:

2. 'Loval Fromed 5 again not defined in the Gereral Clineses Act. Though the expression appears
to hawe recetped treatment i the Fundamerntn! Rules and the Treasury Code, we refrain from
borrownng the meaning attribted to the expression in tose rules as it s not a sound nede of
inderpretation fo seek the meaning of words used in an Act, in the definition clause of other
stafites, The definition of an expression in one Act must not be imported indo another, "1 wonld
be @ mew ferror in Bhe construction of Acks of Parliament ifwe were required fo limil a word foan
urmnatural sense because tn some Aot which is nol incorperated or referred ko such an
interpretation is given to @l for the purposes of that Act alone” (per Loreburn L.C. tm Macheth ©,
Chislett (19100 AC 220, For the same reqson we refratn from borroting tpon the definition of
'Local Authority' in enactments suck as the Cattle Trespass Act 1871 ekc. as the High Court has
dome. "

Reliance is also placed on decision of Hon'ble Supreme court in the case of State of Uttar
Pradesh and Ors vs Kores India Lid ALK 1977 (5C) 132 wherein Hon'ble Supreme Court
owing to absence of definition within the statute, referred to the meaning of 'paper’ as
commaonly or generally understood. Relevant portion of the said definition is reproduced
for easy reference:

* 7. The word 'paper’ adwnittedly not baving been defined either in the WP, Sales Tax Act,

19458 or the Rules made theresner, it has to be understood acoordimg fo B afiresaid well
estabiished canon of construction in the sense In witich persors dealing in and using the article

venderstard 1f, It 15, Oh necessary to knote what is paper as commonly or gemerally
understood.

[



In view of law of the land as referred abowve, which has only been time and aggin
strengthened by decisions of Hon'ble Supreme Court, Applicant submits that it is not
open for the Authorities to refer to the definition of "original works' as provided in any
other statute o determine scope of original works' as referred in Notification No. 112017,
and in absence of any definition of 'original works' under Notification No. 112007 as well
as CGST Act, it is pertinant to refer the meaning of the term "original works' in its common
parlance.

Applicant therefore refers to the 'Oxford Advanced Leamner's Dictionary' which explains
the term ‘original' to mean ‘existing at the beginning' while the term "works' is explained
to mean activities or putting efforts to use materials and achieve a desired result, Relevant
partion of the dicionary 15 reproduced below:

Original, Adj:
1 [only before a noun) existing at the beginning of a particular period, process oractivity
Works,

HAVE RESULT/EFFECT 10 (VN) to cause or produce something as a result of efforts;
USE MATERIAL 11 {VN) sth {in to sth) to make a material into a particular shape of form
by pressing, stretching, hitting it, etc.

EFFORT 6 [U] the use of physical strength or mental power in order to do or make
something PRODUCT OF WORK 7 [U] a thing or things that are produced as a result of
work

Im view of the above, the term ‘original works' together would refer to an activity of
creating something that is being brought to existence at the first instance. Having derived
the meaning of ‘original works' in common parlance, Applicant refers to the scope of
contract which requires it to perform activities to bring structures in the form of buildings,
roads, etc, inte existence. Applicant therefore submils that since its activities result in
bringing a new structure into existence, it indeed qualifies as ‘original works' as referred
in Entry MNo. 3{vi){a} of the Notification No, 11,/2017.

o

: WITHﬂUT PRETUDXCE, ACTIVITIES UNDERTAKEN BY THE APPLICANT COLUALIFY AS

p B
1.164.
117,
- e
*F"I:' i 'I_ b
-
1.18,
1.19,
1.20.

O ORIGINAL WORKS' EVEN IF THE SCOPE OF THE TERM 'ORIGINAL WORKS IS TO BE
CTONSTRUED BASED ON ITS DEFINITION AS PROVIDED UNDER CPWD MANUAL,

The term 'original works' is also defined under the Central Public Works Department’s
manual ["CPWD manual’) for the purpose of activities to be undertaken by Central Public
Waorks Department which is an arm of Ministry of Housing and Urban Affairs,
Government of India. As such the provisions of CPWD manual have no bearing on
interpretation of the provision of Goods and Service Tax law. Without prejudice to the
submissions above, even if the term 'original works' as defined under CPWD manual is
referred to determine the scope of original works under Notification No, 112017, the
activities of Applicant continue to be covered under Entry Mo, 3(vi)(a) of the Notification
Mo 1050017,

The definition of 'original works' under CPWD manual irnler alia covers in its fold ‘all new
constructions' and such term is not appended with any other condition, Tn other words,
any activity that qualifies as a 'new construction' would ipso frcte be covered by the
definition of 'original works'. The term ‘new construction’ is not defined underany of the
provisions of the Goods and Service Tax law. Accordingly. reference is made to
understanding of the said term in commaon parlance

Applcant refers to the 'Oxford Advanced Learner's Dictionary® which explains the term
'mew’ to mean ‘nol existing before' or ‘recently made' while the term ‘construction’ is
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explained o mean a process of making something. Relevant poartion of the dictionary is
reproduced balow:

Meters (ad)}
1. Not existing before; recently made, inveeted, introduced, elc.

Comnstruction: (Horr)

1. The process or wethod of beilding or making something,
2. The wnty Hhat sonietiing has been built or mede
3. A thing tht has been bt or made

Refersnce is also drawn from the explanation as provided in the Black's Law Dictionary,
ninth edition, which explains the term new' to mean ‘something that came recently into
being': while the term construction is explained to mean the act of combining or arranging
parts or elements; relevant portion of the dichionary s reproduced below:

Mew, mdj:

1. {Of a person, animal or thing) recently came into being

Constriction, n:

1. The act of bilding by combining or arranging parts or elements, the thing so built

In view of the above, the Applicant submits that the term ‘'new construction’ covers in its
fold an act or process by which a thing or a structure is brought into existence. The use of
the adjective 'new’ essentially refers to such structure to be something that did not exist
earlier but came inko existence only as a result of the act or process referred to.

At this juncture the Applicant refers to the scope of contract which infer alia necessitates
the Applicant to build structures in the form of buildings, roads, ete. and undertake the
activity of installing the equipment thereunder, Accordingly, the activity to be
andertaken by the Applican! indeed results in building a structure, which would come
into existence only due to the process of construction and installing equipment therein
would be undertaken by the Applicant.

‘As such the activity of Applicant qualifies as 'new construction’, and without prejudice
* to the above, even if the Authorities refer to the definition of 'original work' as provided

_unda:r the CPWD manual, aclivities of Applicant are coverad thereunder.

" WITHOUT PREJUDICE, USE OF THE TERM ORIGINAL WORKS' INDEFENDENTLY

FROM 'CIVIL STRUCTURE' IS INDICATIVE THAT ORIGINAL WORKS' COVERS IN ITS
FOLD THINGS OTHER THAN 'CIVIL STRUCTURE'

1.25.

1.26.

Applicant submits that Entry Na. 3jvi}{a) of Notification MNo. 112017 covers in its fold
'civil structure' as well as ‘original works', relevant potion of the enbry s reproduced
below for easy refence:

{vi] Serpices provided to the Central Government, State Government, Union Terrilory, a local
wrethority, a gooernmental authonby or a govermment entity by way of consbruction, erection,
commissioning, installation, completion, fitting out, repair, maintenance, renovation, or alteration
af -

fa)a ‘civil structury’ or any other 'original werks' meeant predonsinanily for use other thar for
commeree, industry, or any otfier busness or profesaion;

Applicant submits that use of the term ‘original work independent of 'civil structure’ is
indicative that the term 'original work covers in its fold things other than 'civil structure’.
In such a case, an attempt to interpret the term original works limited to construction of
building, road or any other civil infrastructure Jeaves the term ‘original work' as
redundant. It is a cardinal principal of law that intention of the Legislature is primarily
to be gathered from the language used and a construction which results in rejection of
words as meaningless has to be avoided.

14
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1.27. Reliance in this regard is placed in the decision of Hon'ble Supreme Courl in the case of
Aswini Kumar Ghose v. Arabinda Bose, AIR 1952 5C 369, wherein the then Chief Justice
of lnidin, Shiri. Patanfali Shastry noted 'T1is not @ sound principal of construction to brush aside
waords in @ stafre as being mapposite surplusage, (F they can huoe appropriate application in
errciinstances conceipably within the contermplabion ql’ the slahite’

1.28. [In view of the above, the ferm ‘original work® necessarily needs to be interpreted to also
cover in its fold things other than civil structure, In such a case, the services of Applicant
which cover in its fold activities relating to developing civil structure as also installation
and commissioning of equipment to set up the network, is duly covered within the scope
of the term ‘original work’. Accordingly, the activities of Applicant are indeed covered by
Entry No. 3{vi){a) of the Notification No. 11/2017 and merits GST at the rate of 12%
(CGST at the rate of 6% and SG5T at the rate of 6%).

FEAYER

In wiew of the submissions made above, it is most humbly prayed that Hon'ble authorities may
kindly pass a ruling to clarify as follows:

a. The Activities 1o be undertaken by Applicant in accordance with its contract with BSNL
attracts G5T at the rate of 12% ovide Entry No. 3(vi){a) of the Notitication No, 11,2017-
CGST (Rate) dated June 28, 2007

03. CONTENTION - AS PER THE CONCERNED OFFICER

The submission, as reproduced verbatim, could be seen thus-
The application can be accepted U/s. 98(2) of MGST Act, 20M7.

MEANTPREDOMINANTLY FOR USE OTHER
THAN FOR COMMERCE, INDUSTRY OR ANY
OTHER BUSINESS OR PROFESSION

4.  HEARING
Preliminary hearing in the matter was held on 06.02.2019, Sh. Rohit Jain, Advocate,

Economic Laws Fractice appeared and requested for admission of application as per contentions
made in their application. Jurisdictional Officer Sh, E. B. Jogdand , Dy. Commr. of 5.T.{AUR-
VAT-E-03) Aurangabad division appeared and made written submissions.

The application was admitted and called for final hearing on 05.03.2019, Sh. Rohit Jain,
Advocate, Economic Laws Practice appeared and made both, oral and written submissions. The
Jurisdictional Officer was not present.

05, DBESERVATIONS
We have gone through the facts of the case, documents on record and submissions made

by both, the applicant as well as the jurisdictional office.

Ly
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The Applicant, engaged in providing goods and services, is registered under G5T Laws
with registration number GSTIN 27AABECSST19E12C. Their activities include manufacture of
telecom products such ag opte fiber oplic fiber cable, ate_; [aying of these optic fiber cables (either
underground or hung overhead) to create a network, selting up of control centers, installation
of equipment necessary to operate the network for desired purpose, commissioning of network
and any other ancillary activity that may be necessary for creation of network infrastructure for

its customers in telecom industry.

The Imdian MNavy, which intends to establish a countrywide IP/MPLS based
multiprotocol converged nebwork, Naval Communication Network (collectively referred as
"network"); as core infrastructure for supporting strategic and operational needs of Navy, has
entrusted the setting up of these networks to Bharat Sanchar Nigam Limited ("BGNL"}) who in
turn hag floated a tender inviting detailed bids for the same. The applicant is desirous of
applying for the tender and has therefore filed the subject application raising the questions
which pertain to a proposed transaction that is to be undertaken by them.

The applicant has submited thal the said network to be so created mainly involves

5 ___ar:liuiﬁar. like : Construction of holdings and raising of civil structures necessary to house data

Vi ‘geniters, nearline data centers, disaster recovery station, satellite data center and connectivity

oquipment at various Maval ports; Installing rack, stack in the buildings and other civil
infrastructures necessary to house the equipment and enable operation of all the centers/ ports;

Assemble / install all equipment and powering it up by connecting with power supply and back-

up g;eneral:urs' and Interconnecting and configuring all the equipment in all the data centers,

neat'jlne data centers, disaster recovery station, satellite data center, etc. with gach other to enable

P mf-u-rrnahm- exchange across the network as desired,

The applicant has also submitted that BSNL has entered Into a contract with them
stipulating Applicant's responsibility to set up the network including the responsibility to
supply all the material and services required for sething up of network, training services to
pperate the same and supply of satellite connectivity vehicles [like, a mobile vehicle mounted
with various satellite equipment] required for ensuring seamless connectivity during
breakdown of network. The applicant has further submitted that the entire project as per the
contract is hifurcated into different packages and the purchase order is presently raised by BSNL
with reference to cost break up of each of the material and services required to be supplied by
Applicant under these packages. Such cost break-up is also for indigenous procurements

relating to imports as well as domestic procurement.
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The applicant is of the view that the network to be set up by them in accordance of its
contract with BSNL results in creation of an immovable property and thus qualifies as a works
contract as per Section 2{119) of the OGST Act. Allernatively they have also submitted that if
supplies contemplated as per the contract with BSNL are not treated as works contract, in that
case can these continue to qualify as composite supply? If yes what is the principle supply?

Perusal of clauses of the agreement reveals that the applicant supplies more than two
taxable supplies of goods or services or combination thereof, Hence we are convinced that the
varous supplies ag contemplated by the contract constitutes composite supply as defined u/s
2(30) which read as follow-

Section 2(30); “compostle supply™ means a supply made by @ fexable person toe recipiend
consisting af turo or more taxable suppltes of goads oF services or both, or any combinlion thereof, wiich
are ntturally Wandled and supplied in conjunction with each other in the oraimary course of business,
ane of which is a principal supply;

The next issue to be decided by us is whether this composite supply is 'Works Contract
as defined in clause (119) of section 2 of the G5T Act

g 2(119) ) "works comfract™ means o comtrict  for buildomg,  comstrachon, fabrcakion,
completion, erechion, installation, fithing  out, improvement, modification, repair, waimbenance,
r{'mtmr:,. alferntion or commussiontng of iy inemoable properly wherein transfer of property m goods
fulh.rl!.[mf ﬂsg.:rmis or in some obher form) is tnooloed i Bhe exeaution of such contract.

."' '-I

-

\ Works contract Is easentially a contract of service which may involve supply of goods in

o STfeAéecution of the said contract. However, under the GST Act ‘Works Contract’ has been
e lidat

restricted to any work undertaken for an immovable property which s 2 complete departure
Fram the erstwhile VAT and Service tax regime where the provisions were applicable to both
maovable and immovable property.

Thus what we need to find cut is whether the applicant in the subject case is dealing in
any immovable property which is transferred In the execution of the contract. The salient
features in respect of the subject supply includes as under ;-

The terder enzigsages (a) construction of a ceniral building at every site do house Type 1/Type
2¢Type 3 Infrastructure, Telepresence equipiment Nefworking Equipment Optic fibre Equipment, Staging
ored and other operational and admintstrative buildings and the scope of work includes crotl comsfruction,
water supply, sanifary and plumbing, electnical mstallabon, landscaping, aiy conditioning, roads, and fire
Fehting and intericr works, eic. (k) construction of appreach road to buildings within Nawal Shebion,
Provision of securidy lights around the complex, Securily cameras inside and cutside butliding, Guard post

irtcluding rest rosw, Asdomaiic Barrier af main/emergency gates, Access Control Mechanism al enlrances
1"



to the building, Smoke defector, provisioming of small fire fighfing applumees, PA system, (c) doing of
underground electrical wiring, supply of svitches, cutout, CBS and wires, cobles, air conditioners, fais,
fube lights, CFL, exhawst fans, call bells, lightning arrester. false roofing, wall paneling etc. (d)
corstruction of a pooer roon o house e silent generntors, provisioning of DG sets along with control
parnel, ete. wich are reqroired for operation of the poaer plant

Thus the present contract in our view 15 a works contract as il involves provesion of
services and goods, bul it is for us to decide whether it is works contract as defined under the
GAT Act.

Section 3(26) of General Clauses Act, 1897 defines ‘Immovable property’ as tollows:

"Immovable property’ shall include land, benefits to arise out of land, and things
attached to the earth, or permaneutly fastened to anything attached to the carth”

It is evident from above that they are comstructing civil structure to house various
equipment, electrical installation, infrastructure, etc. We further find from the Project Schedule
submitted by the applicant that their work involves Construction buildings for housing the
equipment room, Data centers, Nearline data centers, Disaster Recovery Center, Training of
"ij,:ﬂ Management Team, Supply of Equipment at a central site of bidder and segregrated as
“per site; Staging of Equipment, Joint Testing, Delivery of Equipment to sites, Installation of

oY - equipment, Certification of Netwaork by a Certifying Authority, Commissioning of the Network,

Training tor rainers and Com pletion of Warranty.
| =

| e : '1'}1'.1'-15 from a reading of the terms of the contract is for a surveillance system to be put into
i p'lar,-.e [ru- which the most important items are the equipments which are requires for the system
.-~ 4 function. This is the principal requirement and after supply of these equiments the same are
required to be put to use. Hence the equipments have to be installed, connected with wires to

various components ete, as submitted by the applicant and since the same cannot be kept in the

open they are to be housed in buildings consisting of operational areas, etc.
We now discuss whether the nature of the works undertaken by the applicant are in the
nature of ‘Original Works'. Applicant has submitted that the contracts te be undertaken by them

are original works.

The term original works has not been defined in GST Act. Under the erstwhile Finance
Act, 1994 original work was defined as ()} All new constructions, i} Al types of additions and
alterations fo abndoned or domaged struchires on land that are requeired fo make Bemn workable; 1)
Ereclion, commassioning or installation of plant, machmery or squipstesnt o strctures, wiether pre-

fabricated or otherwise, Taking into consideration the nature of confracte. As per para 131 of CFWD
Manual, 2014, "original works” means (i) all new constructions, (i) all types of additions,

alterations and/ or special repairs o newly acquired assets, abandoned or damaged assets that
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iy shisitld be considered as falling under clause (vi) (a) of Section 3 of Notification No 11/2017 - CT
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are required to make them workable. (i) major replacements or remodeling of a portion of an
existing structure or Installation or other works, which results in a genuine increase in the lile

and value of the property.

We find from the proposed contracts that the tender is intended to setup a Next
Generation MNetwork which will support netcentric operations a key enabler for the
administrative operations, war fighting operations of the Indian Navy. The term 'original works'
as defined in Notification No. 122017 covers activities in the nature of erection, commissioning
or installation of machinery or structure, The scope of the subject proposed contract necessitates
the Applicant to build structures in the form of buildings, roads, etc. and undertake the activity
of installing the equipment therein, elc as mentioned aforesaid. However we find that the
equipments which are installed by the applicant are first supplied by themn. Thus it is seen that it
is not a fact that the applicants are only involved in erection, commissioning or installation of
machinery belonging to some other person but are installing and commissioning the equipments
supplied by them. Hence primarily what they are doing is supplying goods i . equipmenits.
Thus the works to be undertaken by them cannot be considered as "original work”.,

The applicant has made submissions to support their contention that the subject contract

[Rate) as amended. However in view of the discussions we find that the subject contract does not
envisage original works and it is also seen that the contract is not in respect of a civil structure.

Henoo e find that the applicant's contention cannot be accepteed and the said contract does not
'SR

- falt under clause (vi) {a) of Section 5 of Notification No 11/2017 = CT (Rate) as amended. It is also

seepethat the subject contract does not satisly the descriptions mentioned in clavses (i) to (xii)

= .exﬂ_'pt clause (if) of Section 5 of Notification No 11/2017 - CT (Rate) as amended.

We now reproduce clause (if) of Section 5 of Notification No 11/2017 - CT (Rate) as
amended as under:-

(i) composite supply of works conteact as defined in clouse 119 of sechion 2 of the Central Goods and
Sermioes Tax Act, 2017,

From the discussions made above we find that the subject work to be undertaken by the
applicant is a compasite supply of works contract, since it includes supply of both, goods and
services and does not fall in any of the clauses (i) to [xii) except dause (it} of Section 5 of
Notification No 11/ 2017 = CT (Rate) as amended. Hence in our opinion the subject contract i
taxahle and the tax rate to be applied is 18% GST.

5.  In view of the extensive deliberations as held hereinabove, we pass an order as follows :
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ORDER

(Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017}

NO.GST-ARA- 106/2018-19/B- = 4 Mumbai, dt. € [o3 J2z=19

For reasons as discussed in the body of the order, the questions are answered thus -

Queestion = Whether e aupply of goods or services for 'setting up of metork wroreld qualify as 'works
corfract' as defirred in Section 2(119) of the CGST Act?

Answer - The supply of goads or sertnces for 'setting up of nefwork' would qualify ns a Compostie
supphy of works contract a5 defined i cleuse (119) of secton 2 of the Central Goods and
Sermices Tax Act, 2017,

Question - If supplies conlenpluled as per the conbract with BENL are not teealed as works confract, can
tese cortinue o qualify as conposite supply? (f yes wim i Mo privciple supply?
Answer = Not ansmrered in view of nnswer ty Question Mo, T abooe,

Chaestion - What is the rafe of tax applicable to the supplies made wnder the contract?
Apsier, - e mmie of lax applicable to the supplies will be 18% GST.
P ﬁf?ﬂ of tax app PP
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B. TIMOTHY B. V. BORHADE
(MEMRBER) {(MEMBER)
CERTIFIED TRU 9’!’
1. The applicant ;
2, The concerned Central / State officer SR e
3, The Commissioner of State Tax, Maharashtra State, Mumbai MEMEER

4. The Jurisdictional Commissioner of Central Tax. Churchgate Mumbsius see RULING AUTHORTY
5. Joint commissioner of State Tax , Mahavikas for Website. MAHARASHTRA STATE. MUMSAI

Mate - An Appeal against this advance ruling order shall be made before The Maharashtra

Appellate Authority for Advance Ruling for Goods and Services Tax, 152 floor, Air India
bu:ldm;. Mariman Point, Mumbai — 400027,
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