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Nature of .m:tiwt];-'is} {proposed [
present) in respect of which advance
ruling sought

A | Category

Service provision, Works Contract

B | Description (in brief)

Tenders tssued by ONGC normally relates to erection,

commissioning and installation of plant and
maﬂfr.ner_'r' for ONGC. In terms of me NIT, bids are

Ry Ay

~lasue/s on which advance ruling
re-qh{id

{i} classification nfgunds amd for services or bl:lth

{ii] applicability of a notification issved under the
provisions of the Act

{v] determination of the liability to pay tax on any
goods ar sarvices or both

rﬂ:-::l on which advance ruling
s rnfaulr'i:d

As reproduced in para 01 of the Proceedings balow.

PROCEEDINGS
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_. .F[ﬁ'nder section 98 of the Central Goods and Services Tax Act, 20017 and the Maharashtra
Goods and Services Tax Act, 2017)

The present application has been filed under section 97 of the Central Goods and Services Tax
Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [heretnatter referred to as " the
CGST Act and MGST Act”] by M/s. Technip UK Limited, seeking an advance ruling in respect

of the [ollowing questions,

fa} Whether e terms of e NIT, in particular its self-siyled descriplion as "kemp sum harnkey”
cortract, renders thas g tworks combract as understood tmder Be GST lawn?

(b} Inn the event the answer bo (a) i in He affirmative, does it ingply thaf each and every supply made
te ONGC under the contract weould be sulject to rate of tax as applicable ko ‘works contract'?

{c) In the event the ansier o {0) is m the afffrneatios;




e

(A} WAll Hhe position change if He members of the consortiim raise distingt ioaices and ONGC
aisn pays directhy io the members?

(B} Can it be said Hhal ire guch circumstonces e individual inooices will nol be affected by Hie
overall description as & 'works confract' ?

(d) I the event the answer to (2) 15 in the affirmative and only ome single rafe of tax applies to the
enfire contract, con the members of the claim rafe of fax v fermes of Notification No, 392017 -
Imtegrated Tax (Rafe} dated 131020177

fe) Im the groen facts of the instant application, can the mesmber of e conzortiim supplying goods
tlone claim concessional rale of tax of 5% in terms of Netification No, 3/201 F-Integrated Tax
{Rate) dated 28.06.20177

At the outset, we would like to make it clear that the provisions of both the CGST Act and

the MGST Act are the same except for certain provisions. Therefore, unless a mention is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean a
reference to the same provision under the MGST Act, Further to the earlier, henceforth for the
purposes of this Advance Ruling, a reference to such a similar provision under the CGST Act /
MGST Act would be mentioned as being under the "GST Act”.

02,

FACTS AND CONTENTION - AS PER THE APPLICANT

The submissions, as reproduced verbatim, could be seen fims-
STATEMEMNT OF FACTS

The relevant facts leading to the application are set out as under:

L

" -

e, M& Technip UK Limited (hereinafter referred as “we' / Technip' or "Applicant) are making
this application undar the provisions of Section 97 of the Maharashtra Goods and Service Tax Act,
2017 (MGST Act'] read with (i) Section 97 of the Central Goods and Services Tax Act, 2017 (CGST
Act’) and {ii) Section 20 of the Integrated Goods and Services Tax Act, 2007 (1GST Act).

CFACTHAL BACKGROUND

P

2

e

" 'The prasent application has been filed before this Hon'ble Authority to seek clarity on the applicable

" fale of tax on the transaction proposed to be executed in relation to tenders issued by the Qil and

| Matural Gas Corporation of India Lad (ONGC) for executing erection, commissioning and

tinstallation work on umkey basis for petroleum operations,

[ W fthis regard, a sample Notice Inviting Tender (NIT") issued by ONGC is enchosed with this
i application as ANNEXURE - 3. Further, the 'General Conditions of Contract (GOC) appended to the
“ DT is also enclosed herewith as ANNEXURE - 4. Bid Evaluation Criteria released by OMGT is

e enclosed as ANMEXURE - 5.
g

For ease of reference of this Hon'ble Authority, in the following paragraphs the Applicant is herein

summarlzing the relevant clauses and also reproducing appropriate clauses of the NIT and BEC in

so far as it is relevant for this application.

Tenders issued by ONGC normally relates to erection, commissioning and installation of plant and

machinery for ONGC. In terms of the MIT, bids are Invited for overall responsibility of entire project.

Further, as per the MNIT and its accompanying Annexures, the bidders are required to give an 'overall

lump sum price’ towards carrying out the obligations under the NIT. A detailed breakup of the price

is also required by the ONGC.

It is also pertinent to point cut that the NIT permits a consortium of members to bid as well. In this

regard, the following may be noted:

i) With respect to certain tenders, the Applicant would like to participate not individually but
as part of a consortium. This consortium would comprise of the Applicant and another
member, and there will be a joint bid,

i) In the above scenarlo, the members of the consortium will separately supply the goods and
sarvices Le. one member will supply the goods and other member will supply the service.

fid) In terms of the NIT, the members of the consortium are required to (i) make separate
supplies 1o the ONGC and (U} can ralse inveices upen ONGC directly for thelr respective
supplies.
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v These invoices will be separakely and directly paid by the OMNGC to the respective member
of the consortium.

In the aforesaid background a question has arisen as to the applicable rate of GST to be charged on
the respective invoices of the members of the consortium which would be raised upon ONGC. The
guestion has arisen inter alis in view of the characterization of the NIT in consideration. The precise
issue s whather in the facts of the NIT described above and taking into account its relevant clauses
the MIT {when it is eventually executed inte a contract} render it into (i} a "works confract under
GST law faking into consideration the supplies of both the members of the consortium conjointly,
or (i) the supplies made by the respective members wiould be treated as distinct supplies for G5T
purposes.
The reason for this confusion inter alia stems from the provisions of the GST laws which are
discussed below,

RELEVANT PROVISIONS OF THE 'GST' LAW

9.

10.

The Applicant understands that certain provisions of the GST legislations may be relevant, though
not conclusive, in respect of the inquiry at hand, These are discussed in conjunction with the
relevant factual aspect of the NIT in the following paragraphs below

The definition of 'works conteact under CGST Act, which cotresponds to the definition under the
MGST Act, is to the following effect;

*(119) “works contract” neans a condract for lilding, construchon, fabrecation, complation, erection, imshallation,
fittimg out, Improveunmd, pirgulification, repair, miomance, renosabion, wlierafigr or comumissoniny of any
imistropable property wHiersin tnmsfer of property e goods (hether as goods or m some other form) is involoed
the execubion of sicl conlract;”

1
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o _-}_E]mgant entry of the said Motification is extracted below:
L Chapteg/Headl Description of Coods Fate
4 | ng/Subheading

14.

Mg | Tariff item

P Frf' “Any Chapter Goods specified i the List annexed to this Table required in | 3%

The above definition may be relevant to determing whether the lump-sum-turnkey contract that
will be executed by DMNGC will be'a works contract or not,
Schedube 1T to OGST Act, deems ‘works contract a3 defined in Sectlon 2(11% as a 'service’. We
further understand that Netification No. 32017 - Integrated Taz (Rate) dated 13.10.2017 "offshore
works contract services' for oil and gas exploration and production attract a GST rate of 12 percent.
s per this Notification, ‘onshore works contract services’ for oil and ges exploration and
production attracta GST rate of 18 percent, Entry no 3{viil) and 31z} of the Notification are to this
effect
Tesides the above, it is also relevant to point out that Nobificalion Ne. 32017 Integrated Tax (Rate)
derted 28.06.2017 may also be applicable in the present case. The said MNotificabion provides for a

. concessional rate of GST Le. 5% on specified goods supplied m relation to petroleum projects,

connection with:

(17 Petroleumn operations wundertaken wnder petrolenm
exploration licenses or mining leases, granted by the
Govermment of India or any State Governmenk to the Oil and
Matural Gas Corporation or Oil India Limibed on nomination
basis, or

(7] Petroleum operations undertaken umder specified
conitracts, or

(3) Petroleum operations undertaken under specified
cantracts under the New Exploration Licensing Policy, or

(4) Petroleum operations undertaken under specified
contracts under the Marginal Field Policy (MFF), or

{5} Coal bed methane operations undertaken under specified

contracts under the Coal Bad Methane Policy

The Applicant is desirous of knowing whether such contract shall be considered a5 a works
contract for the purpose of GST and accordingly the rate of fax applicable on such work contract
shall apply on each and every invoice raised by them. Alternatively, whether the members of the
consortium supplying goods alone can claim concessional rate of tax of 3% in terms of Nolifkcation
No. 32017-Integrated Tax (Rate) dated 28.06.2017,
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It is in the aforesaid background, that the instant application is being filed for a ruling from this
Hon'ble Authority so as to ascertain the rate of tax applicable for supplies under the terms of the
said proposed contract. It is requested that this Hon'ble Authority may issue its ruling (£} on the
following queshons:
EY) Whether the terms of the MIT, in particular its self-stvled description as Tump sum
furnkey contractk, renders it as a 'works contract as understood under the GST law?
ik In the event the answer to (@) is in the affirmative, does it imply that sach and every
supply made to ONGC under the contract would be subject to rate of tax as applicable to
& 'IMGTEE Coniract?
i) I the event the answer to {a) §s in the affirmative;
(A} Will the position change if the members of the consortium ratse disting Involoes and
OMNGC also pays directly to the members?
{B) Can it be sald that n such circumstances the individual invoices will not be affected
by the overall description as a "works contract™
id} In the event the answer bo (a) 15 in the affirmative and only one single rate of faxy applics
te the enlire contract, can the members of the claim rate of tax in terms of Notification Ne,
32T - Integrated Tax {Rate) dated 13.10.2077 7
] In the given facts of the Instant application, can the member of the consortium 16.
Supplying goods alone claim concessional rate of tax of 5% in berms of Motification Mo,
320 T-Integrated Tax (Rate) dated 280620177
It is submitted that the instant application is maintainable, The prasent Applicant & an eligible
applicant as it is desirons of obtaining registration under the OCGST Act. The said application relates
tn a question specified i terms of clause (&) of Section 97 (2) of the MGST Act/ COST Act read with
Soction 20 of the IGST Act The Applicant further submits that thore is no bar under proviss ko
Section 98(Z) of the MGST Act / COST Act applicable to the inctant application as the question
imvolved in the application is neither pending nor decided In any proceedings in the case of an
applicant under any of the provisions of this Act Itis therefore prayed that the instant application
may be decided on merits

FLAW

The Applicant submits that it is not clear on the applicable rate of tax in respect of the supplies which
"o will be made fo the ONGC in the factual position of the present case as described above.

-2, " :"HTl'u: Applicant understands the following;

5

o3

#

Fihn agreement which qualifics a5 a works contract in terms of Sechon 2{119) of the MGET Act i
=] q-GET Actis necessarily a 'composite .-r|.||:||:||.:,-' m bermis of entry afa) of the Schadula 11 to the MCET

| Sler f OGST Act,
[® The liability of composite supply has to be determined in terms of Section B{a) of the MUST Act

/W CGST Act
= Works Contract is accordingly considered a 'supply of service in terms of this entry 6ia) of the

4 Scheduibe [ 1o the MGST Act S C0ST Act
= Motification No. 392017 - Integrated Tax (Rate) dated 13102017 specifies the rate of tax on
supply of works contract service.
At the outeat the Applicant requests this Hon'ble A uthority to confirm if the aforesaid understanding

of the Applicant reflects correct appreciation of legal posifion,

In view of the aforesaid, it is praved that this Hon'ble Authority be pleased to issue the ruling
clarifying the lagal position generally as also opine upon the specific questions raised by the Applicant
as sel out above,

Tt is further prayed that this Hon'ble Authority also be pleased to;

{a) Gramt personal hearing bo Hee Applicant along with an suthonzed representative.

(k) Permit the Applicant o file further / additional submissions in Hhese proceedings; and {c) Pass such other
order this Hon'Ble Authority may foel epprogetate in the factual ciroumshonoes i these proceedings, and
ollige.

CO) = AS PER THE [ ‘FICER
The submission, as reproduced verbatim, could be seen thus-

It iz submitted that, Jssue op which sdvance ruling is requimed:

M, Technip UK Limited, Unit No.602, Wing-A, and Unit Mos,601 4 602, Wing-B-1, Boomerang, Chandivli
Farm Road, Near Chandivli Farm Road, Near Chandivli Studio, Andhert (East) Mumbai 400072 (GSTIM:
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Un registered) (here in after referred o as "the applicant’) has filed above application under Section 98 of
the Central Goods and Service Tax Act, 207 read with Rule 104 [1) of the CGST Rules, 2017 seeking
advance ruling on:

(a) Whether the terms of the NIT, particular its self-styled description as Tump sum turnkey” contract,
renders it as a 'works contract ‘as understood under the GST law?

[ E]] In the event the answer to (@) is Inthe affirmative, does 1timply that each and every supply made
to ONGT under the contract would be subject to rate of tax as applicable to a “works contract?

(el [11 the avernd e answer 10 (&) is In the affirmative;
iA) Will the position change I the members of the consorfium rakse distinct invokces and
OMGC also pays direcily to the members?
(B} Can it be said that in such croumstances the individual invoices will not be affected by
the overall description 8% & 'works contract?
(ol In the event the answer to (a) & in e affirmative and only one single rate of tax applies to the
entire contract, can the members of the claim rate of tax in terms of Metification Mo 392017 -
Inteprated Tax (Rate) dated 131020177
(e} In the given facts of the instant application, can e member of the consortium supplying goods
alone claim concessional rate of tax of 5% in terms of Motification Mo.37 2001 7-Integrated Tax (Rate)
dabed 280620177
2z In podnt Mo 15 of the application regarding statement of relevant facts having a bearing on the
question{s} raised, the applicant has stated the following are as under:
b5, Techmip UK Limited (the applicant), registered address at One 5t Pauls Churchyard, London,
ECaM BAP-UK and address for correspondence at Uinit Mo.602, Wing-A, and Unit Nos.o0l & 602, Wing-
B-1, Boomerang, Chandivii Farm Road, Mear Chandivli Farm Road, Near Chandivli Studio, Andheri
(East) Mumbai 40072 Maharashira, India. The Applcant Company seek to clarity on the applicable rate
of tax on the ransaction proposed to be executed in relation o tenders issued by the oil and Natural Gas
Corporation of India Ltd, (ONGC) for executing erection, commissioning and installation werk on burmbey
basis for petroleaim operations.
Further, in this regard, the applicant has submitted a sample Notice Inviting Tender (NIT) issued
by OMNGC {Annexyure-3), the 'General Conditions of Confract ("GOO Annesured) appended bo the NIT
-y Bid Evaluaticn Criteria {Annexure-5) released by ONGC
sy ™ The Tenders issued by ONGC normally relates to erection, commissioning, and installation of
= F_[.;i-ht_ e machinary for ONGC. In terms of the NIT, bids are invited for everall responsibility of entire
. pThim;t-t'-'Fu:tImr, as per the NIT and il accompanying Annexures, the bidders are required to give an
bl ui'ut.ﬂﬂ_-i p-sum price' towards carrving cut the obligations under the NIT. A detailed break-up of the
pricd isalso required by the ONGC
The NET permits 2 corsortium of members to bid as wall In this regard, the following may be nobed:
i} /o JWith respect to certain tenders, the applicant would like to participate not individually but as part
5 ﬂ‘!l'_lﬁh'l.,'fl!'ﬁllm. This comsartium would comprise of the applicant and another member, and there will be
a'joint bid
=i --ﬂ'r in tha above scenario, the members of the consortium will separataly supply the gonds and
services Le, one member will supply the goods and other member will supply the service.
i) in terms of the NIT, the members of the consortium are required to (1) make separate supplies to
the OMNGC and (i) can raise invoices upon ONGC directly for their respective supplies.
i) These invoices will be separately and directly paid by the ONGC to the respective member of the
COnSortm,
In the aforesaid background a question has arisen as to the applicable rate of GST to be charged on the
respective invoices of the members of the consortium which would be raised upon UNGC. The question
has arisen inter alia in view of the characterisation of the NIT inconsideration. The precise issue is whether
in the facks of the MIT described above and taking inko account its relevant clauses the MNET (wien it is
eventually executed into a contract) render it into.(i} & ‘works contract under GST law iaking into
consideration the supplies of both the members of the consortium conjointly, or (if) the supplies made by
the respective members would be treated as distinct supplies for GST purposes. The reasons [or this
confusion are discussed below.
As per Section 2{119) of CGST Act, 2017, works contract (s defined as:
"works contrict” means & contract for building, construchion, fabricabion, completion, erection, installation,
fitting out, inmprovement, modificalion, repatr, matnirnance, rencvation, alleration or commissioning of gy
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=

imumoeaie property adterein tnngfer of properfy i goods (wiether as goods o in somme otker form i3 inpoled

fif Bie execielion of such combrict

The above definition may be relevant to determine whether the lump-sum-turn-key contract that
will be executed by OMNGCE will be a works contract or not.

Schedule 11 ta CGST Act, deems 'works contract’ as defined in Section 2(119 as a 'servics’, Further,
applicant understands that & per Mobification No39/2017- ntegrated Tax (Rate) dated 12102017,
“offshore works contract services' for oil and gas exploration and production attract a GST rate of 12
percent. As per this Motification, 'Onshore works confrack services' for odl and pgas exploration and
production attract a G5T rate of 18 percent. Entry MNo3 (viii) and 3(ix) of the Notification are to this effect.

Besides the above, it i also relevant to point that Motification Mo.3/ 20 7-Integeated Tax (Rate)
dated 28063017 may also be Epplkﬁhl& im e present case. The zaid Mohfication provides for a
concessional rate of GST .0 5% on specified goods supplied in relation o petroleum projects.

The applicant is desirous of knowing whelther such contract shall be considersd a2 a works contract
for the purpose of G5T and :n:l:u.'lrd'i.:'nE_l_',' the rate of tax :IP'P’I:iEIHﬂ on such work contrack shall E_]:Il'l_'ll}l O
exch and EVery inveoice raleed b}' thearm. ﬁ.lt-e-maH'l.relu, whether the members of the comzortum anppl}]ng
goods alone can claim concessional rate of fax of 5% in terms of Natification Mo 3/2017-Integrated Tax
(Rate) dabed 28 06 2017,

2 In point Mou16 of the applicatien regarding statement containing the applicant's interpretation of
lawr and/or facts, as the case may be, the applicant's view point and submissions on issues on which the
advance ruling is sought;, the applicant has stated the following are as under;

1, The applicant submits that it 15 not clear on the applicable rate of tax in respect of the supplies which
will be made to the ONGC in the factual position of the present case as described above.

2. The applirant understands lh-l;rfulh:-w-i:nE:
- An agreement which qualifies as a works contract in terms of Secton 2{119) of the MOST
ActADLET Act is necessarily a 'composite supply interma of antry 60a) of the Schadule. [T Lo the

=Ty MGST ActiCGST Act

- The liability of composite supply has to be determined in terms of Section Bja) of the MGST
Y At OGST Act,

_,- Norks Contract is accordingly considered a “supply of service in terms of this entry 6(a) of
= Schedule Il to the MGST ActAGST Act

I
': rahﬂuﬂm Mo 39201 7-Intepgrated Tax (Rate} dated 13102017 specifies the rate of tax on
; ; upply of works contract service,
3 H FINDINGS

i == Ma: Technip UK Limited (the applicant), registered address at One 5t Pauls Churchyard,
London, ECAM SAP-UK and address for correspondence at Unit No.s02, Wing-A, and Unit Nos.601 &
802, Wing-B-1, Boomerang, Chandivli Farm Road, Near Chandivli Farm Road, Mear Chandivl Stadio,
Andheri (East) Mumbai 400072; Maharashtra, India. Therefore, the applicant does not appear fo have any
"fixed establishment” in India. As per Soction 95(0) of CGST Act, 2007, M Technip UK Limited does not
satisfy the scope of the teem 'Applicant' as they are neither regiaterad with the department nor they have
expressed any desire o take registration. Theretore, the application merits rejection on this account only.

Farther, the bazic izzue to be decided in the app]i-l:ﬂinn i b

{a} Whether the terms of the NIT, particalar iis self-styled description as lump sum turn key' contract,
renders it as a 'works contract’ as understeod under the GST law?

(b} In the event the answer to (a) is in the affiemative, does it inply that esch and every supply made to
OMNGE under the contbract would be subject (o rate of lax as applicable Lo a 'works contract?

e} In the event the answer to [a) is in the affirmative;

{A) Will the position change if the members of the consertium raise distinct invoices and ONGU also pays
directly bo bhe members?

{B} Camn it be said that in such circumstances the individual invoices will mot be affected by the overall
description as a 'works contract?

(d} In the event the answer to (&) is in the affirmative and cnly one single rate of tax applies o the entire
contract, can the members of the claim rate of tax in terms of Notification No.39/2017 - Integrated Tax
{Fate] dated 13.10.20177



(e} In the given facts of the instant application, can the member of the consortium supplving gocds alone
claim comcessional rate of fax of 3% in terms of Motification No.32007-Integrated Tax (Rate) dated
280620177

Imi this n;g.ln:l_, based on the =tatements of facts forwarded, the Farq-w-i:n comments o the q_usrria; raissd
by M/ s Technip UK Lid., are as follows:

1} As per Section 2{11%) of CGST Act 2017, works contract is defined as
"works confrect” sremns @ contract for Bolding, constraction, fabvication, compiehion, erection, instaliation, fiting
o, ferpronesien!, madificotion, repalr, mainienance, renotation, alleration or commissioniing of @Ry rmoane
pProperty aserein transfer of propertyy i gonds fadee e s poods or i Semme eflier form) $s ingmioed o b ereobion
of siich covtract

Therefore, it can be seen thal a contract wherein fransfer of property in geods (whether as goods
or in some other form) is involved in the execution of the contract for the above specified
activibies/purpases e bullding, construction, fabrication elc) of any immovable property. Thus, the
contract has o be in respect of any immovable property involving transier of goods in its execution for

these specified purposes.
Also, as per para 6 of Schadube-11 1o the CGST Act, 2017, the fallowing composite supplies shall

be treated as a supply of service, mamaely: -
.a.] Waorks contract as defined in clawse |:'.[]|;|':I of Sechon 2; and

Therafore, supply of Works Contract is necesearily s Composile supply tobe reated as supply of service.

Further, as per clause 30 of Section 2 of CGET Act, 2007, "comipasite supply” sidans g supply suade by
a taxable person bo o recipiendt consisting of Foo or more taxable supplies of yomds or sermices or both, or
eny couthinalion thereof wlich are waturally dundied and supplied m compamction it @ecl other e e
ordinary conrse of Risiness, one of which (5 a princpal supply.

Thus, the composite supply has to be provided by a taxable person. As per clause 107 of Section 2
CGST Act, 2017, “texable person®™ meaans a person who is registered or liahle fo be registered umder Sechion
”“"H.EE or Section 24. Further, as per clause 84 of Section of the CGST Act, 2017, “person”™ includes -
Yy individual;
; i, 1A Hindu Undivided family;

umnciatinn of persons or a body of individuals, whether incorporated or not, in India or
tside [ndia;
Any corporation established by or under any Central Act, State Act or Frovincial Act or a
Government company as defined in clause 45 of Section 2 of the Compantes Act, 20113 918 of
2013);
h) Any Ldy corporate incorporated by or under the laws of a country outside India;

i) A co-operative society registered under any law relating to co-operative societies;

it & local authority:

k) Central Government or a State Government;

[} Saciety & defined under the Societies Registration Act. 1860 (21 of 15860
m} Trust; and

n) Every artificial jurtdical person, not falling within any of the abowve

The applicant, in their application has stated that they would like to participate not individually
but a5 a part of consortium. This consortium would comprise of the applicant an another, member, and
there wiould be 2 joint bid.

Thus, foom the above, the consortinm way fall under the category -L'd'-P'EI:'H'.'II'l ag per Section 2(84) of
CGST Act, 2017 as an "essociztion of persems® and may be taxable as such. Therefors, to be able to determine,
whether the supply under the aaid contract would be a Compaosite Supply, or otherwise, it would be
important to decide whether the Consortium weuld fall under the eategory of Association of Persons and
taxable person as such. However, in order to decide the status of Consortium as an Association of Persons
or otherwise, it shall be important to understand the contractual arrangements amongst the participating
membears of the consortium, the avistence of some common management, the arrangement of sharing
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profit, the composition of the consortium, roles of the applicant and members of the consortiam in the
course of the supply ele. However, mothing in respect of these has beep provided by the applicant,

Alsn, as et the arnexores, Fn:w:u:tud |:|-'.-' the "-"F'P‘!"::"l‘t.- the Scope of Work Summary pa_'t'a_gr.aph
states that the seope of Work fn the Eﬁglnmmg, Procurement, Construction, Installaion and
Commisgioning (EPCIC), of the KOG DWN 087 Dnwiopment Subseq Facilities, comprising of:

"1} Bubses Prodwchon Systes (3P3), orcluding Subsan Production Tree Syslems (O and Gas prodiiciton Irees),
Water Injection Tree: System, Tufield Marifold System (ol auad gas produchion maniidds), Subset Riser Base
adanifald System (gus it and water imfection), 55TV Systean (O and Gas production fTomolines, ges N line;
s export pipelines), Subser Comecifon System, Sulbeea Toolimg System, Swbses Confrol Systerr [topsides,
onslione and sulsea insfolled compoments), and arallary syslemss.

i) Sutsen Umblical Risers, and Flowdnes (SURF), mcluding Dymmmic and Static Limbitical System (production
cotbrals and S5 | and asgoctaled UTAS, Prodiedion foil amd gag produgtion], Wisker Injecfion, and Ges Lift Risers
irrd Flpunliines, Gas Export Risers mmd Pipelines, Flowline and Prpeline lumpers, and ancillany systems.

i) The Seope of WORK also includes Life of Field Support {LOS), contalning serviees and provision
af a Local. Service ﬁ:ppnrr Base, located in Kakinada, India

iv) Equipment testing, System integration Testing (SIT}, pre-commissioning, commissioning, and
start-up support are alse contained in Bhe scope of Work,

v) Quantity for each item can be found in Pricing Format document provided by COMPANY .

Further, as already stated above, to be able fo consider a contract as Works Contract as definad
under clause 119 of Section Z of OGST Act, 2017, the contract has to be in respect of any immovable
property involving transfer of goods in its execution, The term “immovable property” has not been
defined under the CGST Act, 207 and the Fules made thereander. However, reference can be had o
Section 3(26) of General Clauses Act, 1897, which defines "immiovable property” as follows;
®timmoanible properfy’ shell irelide lamd, Fenefits o arise ol of famd, wnd things aftached the  earth. or

menlly fastened to anything attached o e sartl.”

- —_—
-

il 5 - |ﬂ|,5" r Secton 3 of the Transfer of Frn]_:-r:rl'_',' Act, 1BE2 "attached to the carth® means

1 Z 1yt imbedded in the earth, as in the case oof walls or buildings: or
} attached to what is so embedded for the permanent beneficial enjovment of that to which it is
attached:

3 erefare, o ba able ko conclude whether the contract is a Works Conftract or otherwise, it is

’ rtant to determine whether the activities as per the contract would be related to immovable property
wrfiot which itself depends upon the meaning as defined under Section 3{26) of the General Clauses Act,

=#" 1897 to include things attached to the earth (as per the meaning assigned under Section 3 of the Transfer
of Property Act, 1882) or permanently fastened 10 anything attached to the earth,

However, from the annexures, including sample Notice Inviting Tender (MIT) and General
Clauses and Conditions (GCC) provided; the exact deseription about the above work ie SP5, SURF,
LOWES pte s not fonnd and therefore, ik cannot be concluded as o whether the above described work (as
per the seape of Work Summary provided) is that of immovable property or not. The same is not coming
out of the scope of Work, Therefore, the Hon'ble authority may like to direct the applicant to provide
detailed description of scope of work S0 a8 to enable o determine whether the contract is that of
immovable property or otherwise,

In view of the above, this office requests the Hon'bie authority to direct the applicant to provide
additional detalls regarding the scope of work as above 50 as to effer comments on whether

ja)  thesald 'Lump Sum Tumn Key® Contract would render it as a 'works contract’ under the provisions
of CGST Act, 2007,
it} This question stems from question a). Therefore, if on providing relevant information the contract
is found to be a Works Contract and the subject consortium is found to be meriting as ' Association
of Persons' then, the suppliss made under the contract shall attract the rate applicable to Works
Contract Supply since the Works Contract, which is a composite supply, is to be treated a8 a
supply of sarvices in terms of Schedule |1 to the CGST Act, 217

"5: T.a] rocted in the earth, as In the case of trees and shrubs;




{c) This question also stems from question a). However, it has not been provided in the application
what are the supplies to be made by the individual members of the consortium; whether the
supply can be identified as composite supply or otharwise

Therafore, no comments can be offered azg above.

As per Section T(1) of CGST Act, 2017, the expression “supply” includes, inter alia, ofl forms of supply of
Eoods or serpices or botlt such as sile, brrnsfer, barter, exchange ele. made ar agread fo be made for @ congideration
by @ pewson in Bt course or furlferince, of usiness, Further, as per Section 8(1) of CGST Act, read with Section
5(1) of G5T Act, 20017, there shuill be levied a lax on indra-stale for inber-stirke) supplics of goods or seroices or both
itf specified rates,

Therefore, if on providing relevant information the contract is found to be a Works Contract and the
subject consortium found to be meriting as ‘Association of Persons’, (invelving transfer of goods as well)
then it will be treated as a supply of services in terms of Schedule - | bo CGST Act, 2017, even if the
members of the consortium raise distinct inveices and OMGC also pays direcily to the member, the supply
shall be that of Works Conkract alone and tax shall be bsvied on supply of Works Contract Individual
members' invoices, however, may make supply of goods and services independently of the contract,
howesser, they shall be required to differentiate in their invoices, whether the supply i towards the
fulfilment of the subject work contract and they should also provide a mechanism for tracking the
quantification of such supplies towards the fulfilment of the aubject work contract, The said supplies
under the work contract should clearly be distinguishable from any other individual supplies:

(d) This question alsa stems from question a). Therefore, if on providing relevant information the
Contract if found to be a Work Contract and the subject consortium found o be meriting as
"Association of Persons', only then members of Consortium ( ACHF) will be eligible for benefit of
Nonfication No3%2I017 subject to the falfidment of the Criteria and conditions laid down in the
said notificadon. The position shall not change even if the members of the consortium raise distinct
invokees, the supply shall remain that of Works Contract and the rate of tax in terms of notification

] LT R 392017 Imegrated Tax(Rate) dated 13.10.2017 will apply.

k. if om prl:wmllng relevant information the Conbract if found to be a Work Contract, membear of the
iam, supplying goods alene, cannot claim concessional rate of tax of 3% in terms of
tification No. 3/2017- Integrated Tax{Rate) dated 28.00.2017 since the supply of such goods
shald be the part of supplying Works Contract which is a service and the nofification No. 32017
o ~imtegrated Tax (Rate) applies for the supply of goods alone and the rate as applicable to Works
hf:enl:rm:t supply shall apply.
fmm::
e - Considering the facts discussed in foregoing paragraphs, the question framed by the applicant in
Pmrll: P, 14,
{ia} Whether the terms of the NIT, particular its self-styled description as 'lump sum furn key contract;
renders it a5 a 'works contract’ as understood under the GST law? The answer is this office prays Hon'ble
Authority to direct the applicant te provide addibional relevant details of the scope of work and the
contractual framework of the members of the consortivm detallimg its composition amd contractuasl
arcangements amongst the participating members of the consortium, the existence of some common
management, the arrangement of sharing profit; the composition of the consortium, roles of the applicant
and members of the conscrtdum in the course of the supply obe, a3 stated in pare 4 above,

(b} In the event the answer to (a) is in the affirmative, does it imply that each and every supply made to
OMGC under the contract would be subpect to rate of tax as applicable to a 'works contract? The answer
i%, This question stems from question {8). Therefore, i on providing relevant information the contract is
found by be a Works Contract and the subject consortium is found to be meriting as ' Assoctation of Persons’
then, the supplies made under the contract shall attract the rate applicable to Works Contract Supply since
the Works Contract, which is a compesite supply, is to be treated as a supply of services in lerms of
Schedule I ko the CGST Act 2017 Therefore, this office prays Hon'ble Authority to direct the applicant to
provide additional relevant details of the scope of work and the contractual framework of the members
of the consortium detailing i composition and contractual arrangements amongst the participating
members of the consortum, the existence of some common management, the arangement of sharing
profit, the composition of the consortum, roles of the applicant and members of the consorliom in the
conarse of the supply efc.: as stated in para ¢ above,

(C) In the event the answer to {a) is in the affirmative;



(A Will the position change if the members of the consortium raise distinet involces
and OMGC also pays directly to the members?

(B) Can it be said that in such circumstances the mdividual mvoices will not be
affected by the overall description as a 'works contract?

The answer is, this qur.ll:i.un sb=ms from 1;_||.|.1:f|l'i|:_:n a:l.

Therefore, if on providing relevant information the confract is found o be a Works Contract and
the sulpect consorbum found to be m-EH.I:irlE az Ageaciaton of Pereoma', {i:m.rvnl.ving transfor nf El.'ld.'h:lf. as
wall] then it will be treated as a supply of services in terms of Schedule - T te OGST Act, 2007, even if the
members of the consortium raise distinct invaices and OMNGC also pays directly to the member, the supply
shall be that of Works Contract alone and tax shall be levied on supply of Works Cantract Individual
members’ invoices, however, may make supply of goods and services Independently of the contract,
however, they shall be required to differentiate in their invoices, whether the supply is towerds the
Fulfilment of the subject work condract and they should also provide a mechanism for tracking the
quantification of such supplies towards the fulfilment of the subject work contract. The sald supplies under
the work contract should clearly be distimguishable from any ather individual supplies,

Thergfore, this office prays Hen'ble Authorily to direct the applicant to provide additional relevant
details of the scope of work and the contractual frmmewaork of the members of the consortium, detailing
its composition and contractual arrangements amongst the parbicipating members of the consertium, the
existence of some common management, the arrangement of sharing profit, the composition of the
consortium, roles of the applicant and members of the consortium in the course of the supply etc. as stated
in para 4 above.

i) In the event the answer bo (a) is in the affirmative and only one single rate of tax applies o the entire

contract, can the members of the claim rate of tax in terms of Notification No39/2017 - [Integrated

Tax (Rate) dated 131020177 The answer i, This question stems from question a). Therefore if on

= providing relevant information the Contract if found fo be o Work Contract and the subject

e corsorbium found to be rm:rjl:ing as 'Association of P‘El‘!ﬂl‘lr.'l'l, unl}' then members of Consortium

- '_ ] 07 wiill be eligible for benefit of Motification Mo 292007 subject to the fulfilment of the Criteria

b i conditions laid down in the said netification. The pesition shall not change even if the members

-'11:'1'_'. consoctium raise disbEnct invoices, the :upp[}' shall remam that of Waorks Contract and the
:rai-é_ Eax in bermis of notification no, 29007 Integrated TaxiFate) dated 13.10.2017 will apply.

/ Therefore, this office prays Hon'ble. Authority to direct the applicant to provide additional relevant
: ____ﬂuHLiIs of the scope of work and the contractual framework of the members of the consortium
h f:j-é!ﬂ.ljng its composition and contractual arrangements amongst the participating members of the
£ 27 consortium, the existence of some commaon management, the arrangement of sharing profit, the
camposition of the consortium, roles of the applicant ard members of the consortium in the course
of the supply etc. as stated in para 4 above,

(o) In the given facts of the instant application, can the member of the consortium supplying goods
alone claim concessional rate of tax of 3% in terms of Notification No.3/72017 Integrated Tax (Rate)
dated 280620077 The answer is, Il on providing relevant information the Contract if found to be
a Work Contract, member of the Consortium, supplving geods alone, cannot claim concessional
rate of tax of 5% in berms of Motification Mo, 3/2017- Integrated Tax{Rate) dated Z8.06. 2117 since
the supply of such goods would be the part of supplying Works Contract which is a service and
the notification No. 32017 -Integrated Tax (Rate) applies for the supply of goods alone and the
rate as applicable to Works Contract supply shall apply. Hence, this office prays Hon'ble Authority
to direct the applicant ko provide sdditional relevant details of the scope of work and the
contractual framework of the members of the consortium detailing its compasition and contractual
armangements amongst the participating members of the consortium, the existence of some
common management, the arrangement of sharing profit, the composition of the consortium, roles
of the applicant and members of the consartium in the conrse of the supply ete. as stated in para 4
above to arrive at proper conclusion.

Further, M/ Technip UK Limited (the applicant) has registered address at One St Paul's
Churchyard, London, ECAM BAP-UK and address for correspondence at Unit No602, Wing-A,
and Unit Mos 6010 & 602, Wing-B-1, Boomerang, Chandivli Farm Road, Mear Chandivli Farm Road,
Mear Chandivli Studio, Andher (Esst) Mumbai 400072, Maharashira, India. Therefore,
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M. Technip UK Limited does not appear to have any "fixed establishment” in India. As per Section
93(c) of CLST Act, 247, M/ Technip UK Limited does not satisfy the scope of the term 'Applicant’
a5 they are neither registered with the department nor they have expressed any desire to take
regisiration. Therefore, the application merits rejection on this account only.

The answers of all the questions raised by the applicant depend on the complete facts about the
nature of their consortium being an Association of Persons or not and the nature of supply
ONGC being works contract or nol. Any answer to these questons will result into varied
implications in the form of applicability of a higher rate of 12% on goods against 5% if the conkract
qualifies as Works Contract. However, the same fact; L& if the contract is a works contract, would
result inte applicability of bower rate of 12% on services which otherwise are chargeable @ 16%,
Therefore, the providing of complete facts on both accounts is very important in this case.

Additional [I.aqu.ired submission is .I'l'lﬂl:'.tb!’ the a.]:lplinurll: on 23.04,. 2013,

Applicant submitted that, this 5 in reference to hoaring dated 09 [anuary 2019 before vour good self
in the captioned matter. During the hearing, we were directed to submit the due dates of invitation
to tender and the date of award of the tender.

In response o this quety, we woulkd like to state that the bid was submitted by us om 1% February
2018, Asregards the second part of the gquery, we are enclosing as Annexure - T the printout of OMNGC
weebrsite i respect of this ender which clearly indicates that the Coniract was awarded on 01 October
2018, This is clearly after the filing of the present application before this Hon'ble Authority on 18
September 2018,

In cur respectful submission, samce the award of contact is subsequent to our application, as on the
"""_ _’_"‘r:- date of filing of the application it was indesd a proposed trarsaction, In this respect would like to
'f edinke, .m“t out the decision of the Hon'ble Delhi High Court in the case of Netapp B.V. v. Authority for

v “oAdvance Ruling (2013) 357 TTR 102 (Del) wherein it has been held that the admissibility of the
e 1 application is to be examined on the basls of the clreumstances prevailing on the date of application
] iarckinot subsequent events,

" Ty Il:!*'r! mw of the aforesid we reiterate that our application may beconsidered by this Hon'ble Authority
— o werits and appropriste ruling may be issued on the gquestions mised by us in the application, and
7 g,

“ The applicant submiited that the details of award of relevant contracts 2s follows,

OMNGE awards contract for integrated (SPS+SURF) Work Package for Development of s Mega
Deep Water Project KG-DWHN-987 Z(CTuster-2) in East Coast.

NG mega deep water development initiative for integrated development of KG-DWN_98,2
(Clhuster-2) Project in East Coast of India tock a leap forward with the award of a major work package,
viz. SPS+SURF (Subsea Production System + Subsea Umbilical, Risers & amp; Flow lines) to
Consartiom of BHGE, McDermolt and Lé T hydrocarbon om 01102018 with awarded cost of Es.
11,740.88 Crores (USD 1694 45 Million). This tender is one of the biggest integrated (SF5+5URF)
tenders awarded glokally in recent years,

OMGT took a strategle of integrating hitherto separate work peckages of S5 and SURF inte & single

inl.l:-gra.t-:d {EF'EJ-EURF] wiork ]:h:l-r]-:-ug: tender. This “'EHI'H.-JF to elimdnate ma]n-u' interface issuss BMONE,

S5 and SURF F.ucl:uﬁu. rEuIH.'nE in bHmie and cost -l‘.'lpl:h:ni.t-u.ﬁun to the COMmpany. Thi=s mnovative

approeach by OMGC has been widely appreciated by global major contractors of 5PS and SUEF.

Clastor-2 dwe-!q-plmni will have water |:|E|:|ﬂ1: ranEinE; fram 350m to 1, A00m and 12 one of the ost
capital intengive and bchnologically challenging projecis in East Cosst of India Total peak gas
production rate from Cluster-2 is envisaged to be about 16MMSCMD and peak il production rate of
F0, 000 BEDY,

OMNGC envisages commencentent of first gas production by December 2019, first oil by March 2021
and over all praject completion by Awgust 2021, This project will also have key confribution m
fulfilling Hom hle Prime Minister’s clarion call to achieve 10% reduction in import dependancy on
emergy by 2022, This information issued by: Corporate Communications, Ofl and Matural Gas
Corporation Lid.



4.  HEARING

The Preliminary hearing in the matter was held on 11122018, Sh, Tarun Jain, Advocate
appeared and requested for admission of application as per contentions made in their
application, Junisdictional Officer Sh. Mohan Rout, Supptt. Mumbai East Commissionerate
appeared and submitted written submissions

The application was admitted and called for final hearing on 09.01.2019, Sh, Tarun Jain,
Advocate along with Ms. Divya Mahajan, C.A,, appeared and argued as per submissions. In the
course of hearing Applicant was asked to submit date and events of the contract including final
award of the contract. JurisdicHonal Officer did not appear. The additional information called
during the course of hearing, was made available by the applicant on 23.01 2019 Both the partics
were heard.

05.  OBSERVATIONS

We have gone through the facts of the case and written submission given by both the parties.
The issue put before us is in regpect of a proposed transaction which would be on the lines Hhus

The Applicant is an unregistered person under the provisions of the G5T Act. The present
application has been filed before us to seek clarity on the applicable rate of tax on the transaction
* proposed to be executed by them in relation to tenders issued by the Oil and Natural Gas
Corposation of India Ltd. 'ONGC') for executing erection, commissioning and installation work
on fusnkey basis for petroleum operabions. Applicant has submitted documents such as a sample
Motice Inviting Tender ('NIT") and Bid Evaluation Criteria released by ONGC. Tenders isswed
by ONGC normally relates to erection, commissioning and installation of plant and machinery
for ONGC, In terms of the NIT, bids are invited for overall responsibility of entire project foran
‘overall lomp sum price’ towards camrying out the obligations under the NIT. NIT permits a
consortium of members to bid. Accordingly applicant would like to participate not individually
but as part of corsortium, This consortium would be of applicant and other member/ members
for making joint bid, Further, members of the consorbum will separately supply goods and
services, Members of the consortium will raise invoice separately on ONGC and OMNGC will pay
them separately. On this factual matric applicant has raised many questions as above.

Dwring the course of hearing the members of the Bench informed the applicant to submit
details as to date and event of the contract meluding the status of the contract as on the date. In
response, Shri. Taru Jain, Adv,, for the applicant submitted a written reply on 23.07.2019. As per
the written reply, bid was submitted by the applicant to ONGC on 19.02.2018. The impugned
contract was awarded by ONGC to the successful bidder ie. consortium of BHGE McDermott
and L& T Hydrocarbon on 071.10.2008. Thus, undisputedly the contract was awarded subsequent

to the present ARAL In view of the same, the applicant submits that their application is as per the
1z
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provisions of Section 95 of the Act and they are desirous of obtaining a ruling on the questions
raised by them and on matters specified in subsection (2) of section 97 of the GST Act.

From the information made available 1o this authority vide their second written submission
the undizputed fact i that ONGC has awarded contract to consortium BHGE and not to the
applicant’s consorum. Applicant is also not a member of BHGE consortium. We shall now
examine the provision of Chapter XVI of the CGST Act, 2017 to find out whether the present
application is covered by the scope of Chapter XVIT = Advance Ruling. We reproduce the relevant

provisions as below:

05. Definitions,
I this Chapter, unless the context otherwise requires,—

(a) “advance ruling” means a decision provided by the Authority or the Appellate
Authority to an applicant on matters or on questions specified in sub-section (2} of
section 97 or sub-section (1) of section 100, in relation to the supply of goods or services
or both being undartaken or proposed to be undertaken by the applicant;

From a perusal of the provisions relating to Advance Ruling, il is seen that * Advance
Ruling” means a decision provided by this authority to an applicant en specified questions and
matiers in relation to the supply of goods or services or both or being undertaken or proposed to
be undertaken by the applicant. Thus the broad objective for setting up this mechanism is to -

i). provide certainty in tax liability in advance, in relation to an activity proposed to be
undertaken by the applicant;

ii) attract Foreign Direct Investment {FD);

iit) reduce litigation;

i) pronounce ruling expeditiously in ransparent and inexpensive manner;

An Advance Ruling, thus helps the applicant in defermining the liability to pay GST. It
also brings certainty in determining the tax lability with no liigation as the ruling is binding on
the Government authorities besides the applicant. On the contrary we find in the present case
that the tender contract is awarded to a consortium other than the applicant and as such the
possibility of supply of goods or services or both by the applicant pertaining to the said tender

contract is no more available,

Under the circumstance we feel that the vowed purpose of giving advanee ruling would

et be served if we answer the questions raised in the ARA,

0s. In view of the extensive daliberations as held hereinabove, we pass an order as follows:

ORDER



(Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

NO.GST-ARA- 77/2015-19/B- | & Mumbai, dt. 2. ] ' JM 3

For reasons as discussed in the body of the order, the questions are answered thus -

Question: (x) Whether He terms of the NIT, tn particular its self-styled description os 'lumep sum
feerekey’ comdract, remders it asa "urorks contrack as understood wrder Be GST law ?

(k) In the event Hhe anszer fo (o) is in the affirmatioe, does if imply that each and eveny supply
made to ONGU under H confract would be sulnect bo rate of tax as applicable foa "works
comedract' ¥

{e) In he event the ansioer fo (a) is i e affirmatios;

(A} PN Hee position clumge if e members of the consortium mise distinc invoices and
ONGC alse pays directly to the members?

{(B) Can it be said that tn such circrmstunces the indiofdual inooices will mot be affected by
Hie ooerali descriplion asa “werks corbract” ?

{d} In the event the ansiver to (a) is i the affirmatime and only one single rale of tax applies to
Hre entire comtract, can the members of the claim rate of fax in terms of Notifiention No.
IWA07 - Inlegrated Tay (Rake} doted 131020177

{el In the given facls of the instant application, can the member of the consortium supplying
goods alone cleint concessional rabe of fox of 5% in kerms of Notification Ne. 3/2017-
Imiegrated Tax (Rate) dated 28,06.20077

Anstwer; As per the above discussion, we find ARA application filed by the applicant is

infructiious and hence the questions raised in the application are not answered,

‘-"
- PLACE - Mumbai b
321
DATE - ;2,,5)!'}*?,5* & B
4 B.TIMOTHY B. V. BORHADE
/ (MEMBER) él‘k{EHBEEI
S ERTIFIED TRUE GOPY
Copy to:-
1. The applicant
2_The concernad Central / State officer II|| {m
3. The Commissionar of State Tax, Maharashira State, Mumbai E_FL;_ETS f o
4. The Chief Commissioner of Central Tax, Churchgate, Mumbal. MEMBER
5. Joint commissioner of State tax, Mahavikas for Website. ADVANCE RULING AUTHORITY

HTRA STATE, MUMBAL

Mote - An Appeal against this advance ruling order shall be made before The Maharashira
Appellate Authority for Advance Ruling for Goods and Services Tax, 15% floor, Air India
building, Mariman Point, Mumbai - 400021
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