MAHARASHTRA AUTHORITY FOR ADVANCE RULING
(Constituted under section 9% of the Maharashtra Goods and Services Tax Ack, 2017)

BEFORE THE BENCH OF

(1} Shri B. V. Borhade, Joint Commissioner of State Tax, (Member)
i2) Shri Pankaj Kumar, Joint Commissioner of Central Tax, (Member]

| GSTIN Number, if any/ User-id 27AAACKT310G1ZT

Legal Mame of Applicant e KOLTE PATIL DEVELOPERS LTD

Registered Address/ Address provided while | First 2004, City Point,

obtainimg user id | Dhobe Patil Road, Fune , Maharashira - 411001

_Details of application GST-ARA, Application No, 40 Deted 19,06, 2018

Concerned officer Division = VI, Koregaon Park, CGST,
Commissionerats Fune |

A | Category Service Provision

B Description {in brief) The Company is engaged in the activity of

| Construction of Residential and Commeraal comples,

Issue/s on which advance ruling required | {iv) admissibdily of input tax credit of tax pasd or deemned to
have been paid

{v] datermination of the Babiity to pay tax on 2ny goods
N | wrserviess or both
Questionis) on which advance ruling is | As :'l.-]:-rn-d uced in pa.rﬂ 02 of the Froceedings below,

reguired

PROCEEDINGS

(Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 20017)

o 1he present application has been filed under section 97 of the Central Goods and Services
A gt 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as

At the outset, we would like to make it clear that the provisions of both the CGST Act and
the MGST Act are the same excepl for certaln provisions, Therefore, unless a mention is
specifically made to such dissimilar provisions, a reference to the CGS5T Act would also mean a
reference to the same provision under the MGST Act. Further to the earlier, henceforth for the

urposes of this Advance Ruling, a reference to such a similar provision under the COST Act f

MGET Act would be mentioned as being under the "G5 Act”.
02  FACTS AND CONTENTION - AS PER THE APPLICANT

This application is being filed by KOLTE PATIL DEVELOPERS LTD which is engaped in the activity
of Construction of Residential and Commarcial complex.

When the flats were booked by the customer, the applicable service tax and MVAT was
deposited. Given this, indirect tax burden borme by the individual customer on flat booked in
pre-GST regime ranged from 4.50%- 5.50%. However, due [0 certain reasons, the flats are




cancelied by the customer on or after 1% July 2017 [i.e. after implementation of G5T} which are
booked by the customer in the pre-GST regime.

In pre-GST regime, Developer was entitled to avail service tax credit in case of cancellation flat
as per Rule B(3) of Service Tax Rules, 1944, Hence, the customer who cancelled flat was not
required to bear indirect tax cost as the cenvat credit for the same was avallable to the Developer
In view of the above, the issue for determination before the Authority for Advance Ruling ("AAR)
is - whether G5T input tax credit of Service Tax and State VAT paid while booking of flat is
available to the Developer, if cancelled in GST regime? What will be the methodelogy to avail
Input Tax Credit on the said taxes paid?

ETATEMENT COMTAIMIMG THE APPLICANT'S INTERPRETATION OF LAW ANIVOR FACTS, AS THE CASE
MAY BE, IN RESPECT OF THE QUESTION(S) ON WHICH THE ADVAMNCE RULING |5 REQUIRED

1. ISSUE FOR DETERMIMNATION -

The question/ issue hafore Your determination Is — What is the legal procedure for cancellation of flat
which is booked in pre-GST Regime and cancelled in post-GST Regime. Also, GST liability in cases where
some small amount is retained, for cancellation (after discussion with customer).

CUR SWUBMISSIOME

jihee. In pursuance of & contract entered into prior to the appointed day, the price of any goods or
& or both is revised downwards on or after the appointesd day, the registered person who had
ik or provided such goods or services or both may issue to the recipient a credit nete, centaining
culars as may be prescribed, within thirty days of such price revision and for the purposes of
uch credit note shall be deemed to have been Esued in respect of an outward supply made

Teduction of tax liability.

We submit that, the situation like revision of price upward or downward |5 addressed viz sub clause (3]
and sub clause (b) of Section 142 (2] of the CGST Act wherein credit note can be raised if the revision of
price is dowrward. However, said section does not appear to exclude cancellation of contract cases.

Hence, can cancellation of flat be eguated with revision of contract price is the guestion of law. Glven
this, we submit that, there could be two scenarlos:

Cancellation of flat can be equated with the dowmward revision of price
Cancellation of flat cannot be eguated with the downward revision of price
Cancellation of flat can be equated with the downward revision of price

in said scenario, as discussed aforesaid as per section 142(2)(b} of the CGST Act, credit note can be raised
far cancellation of fiat by the bulbder and same is treated as ‘Outward Supply’. Further, as per proviso to
sald section tax lisbility on account of issue of credit note ean be reduced onfy if the recipiant of credit

note has reduced his input tax credit.

As regards to said legal pronouncement tax liability is to be reduced to the extent of input tax credi
reduced/reversed by the reciplent, With respect to cancallation of flat this could b construed as the
Bullder/Developer is required to reduce G5T to the extent of Service Tax or VAT paid at the time af
booking of flat. Alsp, it i to be noted that in case of citizen, who were not registered under indirect tax,
the question of availment of cenvat credit not arises. Further, cenvat credit with respect 1o construction
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service In Service Tax was not avallable as per Finance Act, 1954 hence, in case of registered business
entity also, the same was nat available.

In this regard. it is to be neted that, the Developer has pald service tax at the rate of 4.50% and MVAT
@1% in pre-G5T regime. Given this, indirect 1ax burden on flat booked in pre-G5T régime was ranges
from 4.50%- 5.500%

Additionally, the Proviso to section 142 (2] spedfically provides that ‘Provided that the registered person
shall be allowed 16 reduce his tax liability on account of issue of the credit note only if the recipient of the
eredit nate has reduced his input tax credit carrasponding to such reduction of fax liability.'. Thus, this
proviso specifically appears to link and then restrict the amaunt of re-credit to the extent of amount paid
by recipient (as the credit note is permissible only if the recipient of the credit note has reduced his input
tax credit corresponding to such reduction of tax liability). Thus, it can be construed as the credit note
can be issued to the extent of sarier taxes paid [which effectively could be 5.50%| than 12% |i.e. the G3T
rate applicable on under-construction flats in GST regime).

Additionally, we would like to submit that, the disclosing the aforesaid credit note, may be a disclosure
challenge in G5T return and thus, needs to be addressed by GSTN.

Cancellation of flat cannot eguated with the downward revision of price

Mi::. regard, we would like to refer Rule 6{3} of Service Tax Rules, 1944 stated-"Where an assesces has
g ethan invalce, or received any payment, against a service 1o be provided which s not so provided by

3,

FriLafis issued a credit note for the value of the service not 5o provided to the person to whom sech an
irvoice had been issued

As per the aforesaid rule of Service Tax Rules, 1944 if an invoice is issued for which service is not pravided
then the taxpayer allowed [0 avall credit of such excess service tax paid.

Also, we would like to bring your kind attention towards tub Section & of Section 140 af CGST Act,
reproduced below:

"Every claim filed by a person after the appointed day for refund of tax paid under the easting law in
resgrect of services not provided shall be disposed of in socordance with the provisions of exsting law and any
amount eventually accruing to him dhall be pald in cash, notwithstanding anything to the contrary eesntained wnder
the provisians af Erialing lawe gther than the pravisions of sub-sacton {JI of tactian 11R of the Central Excge A,
1944.7

Given the aforesaid. the amount already paid in pre- G5T regime towards Service tax or Excise, could be
refunded in cash, as it s specifically not carried foeward in G5T regime.

Further, we would like 10 bring vour kind attention to the fact that, in accordance with Section 118 of
Central Excice Act, 1944 ' Any person claiming refund of any duty of excise may make an application faor
refund of such duty to the Aszistant Collector of Central Excice before the expiry of one year from the
relevant date in such form as may be preseribed and the application shall be accompanied by such
documentary ar other evidence '

As the cancellation of flats would have entitled the developer claim credit of the same in Service Tax
Relurns, the date of cancellation needs to be considered as the refevant date. This is particularly true ac
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introduction of G5T Law may not have the imtention of creating a burden of double taxes (|.e. Service Taxf
VAT as well as G5T| on the sale of same property,

Further, citizen of India who will cancel flats for any reason may not have to bear the impact, Alsa,
anyways, the developers will pay the GST, f applicable, on the supply of said flats to another customer.
Certainly, lewying douible taves is not the intention of Government having deliberate shift of focus towards
building more affordable homes for citizens.

Also, as per Section 173 of the CG5T Act, the taxpaver has to reduce the prices and pass on G5T benefit
of increased input tax credit and reduced tax rate. However, double taxation of in aforesaid cases may
not be intention of the law

Additionally, even section 142 (6] {a) provides, inter-alia, cash refund in specified scenarios, in respect of
admissible credit.

Thus, developers and property buyers are seeking clarity on the aforesaid as to whether the Service
Taw/VAT paid earlier can be claimed as credit or allowed as refund to property buyers.

Prayer

In vlew of the submissions made above, itis mast humbly prayed that Hon'ble authorities may kindly pass
a ruling ta elarify the legal procedure for avaitment of Service Tax and VAT paid on cancellation of fat

Twa opliens available as discussed given bélow can be considered while canceliation of contract

A The cancellation of contract could be equated with dowrrward revision of price then it will be
covered under Seclion 142 (2) of the CGST Act where the credit note can be raised with GST.

B. Canceliation of flat cannot equated with the downward revision of price and bullder i eligible
for refend as per Rule 6(31) of Service Tax Rules 1944

A The cancellation of contract could be equated with downward revision of price then If will be
covered under Section 142 (2) of the CGST Act, where the cradit note can be ralsed with GST.

A4 Cancellation is covered under downward revision 25 there (s no restriction in the law

I Wilh respact to cancellation of flat this could be construed as the Builder/Developer is required
to reduce GST to the extent of Service Tax or VAT paid ai the time of booking of flat. Also, i/t is to
ke noted that in case of citizen, who were not registered under indirect tax, the gqueston of
availment of cerval credit not arises. Further, cenval credit with respect to construction service in
Service Tax was not available as per Finance Act, 1994 hence, in case of regisiesed business
entity atso, the same was not availatde,

il Further we would like to bring your kind attention to the fact that Rule &3) of Senvice Tax
Rules, 1944 sfsfes-Where an assessee has izsued an invoice, or recelved any paymant,
agalnst a service 1o be provided which is not so provided by him efther whatly or partially for aiiy
reason or whare the amourd of involce is reregetioted due fo deficent provision of service, er
any terms centained in the contract, the assesses may take credit of such excess service
tax paid by him, il the assassee,

{a) has refunded the paymen! or part thereof. 5o received for (e ssrvice provided (o Hhe person
frodm whoum 8 was recefved, or

{b) has issued a credit note for the value of the service not so provided to the parson [0 whom
such an invice had been issusd



. &sper the aforezaid rule of Service Tax Rules, 1944 if an invoice is issued for which sarvice
is not provided then the taxpayer allowed 1o avail credit of such excess service tax paid,

I, Given the aforesaid, canceliation of flat can be equated with downward revision of the price
@s the intention behind Secton 142 (2) of the CEST Act is o allow the credit of taxes paid in the
pre-GST regime in caze of revision of confract,

W, Az per the principle of interpretstion of statute words must be ascribed thal natural, ordinary
or papular meaning which they have in refation 1o subject matier with reference fo which and
cantext in which they have been usad in the statate,

Wl Furthes, as per the 'cardinal Rule of interpretation’, "whanever you have (o consfifule a stalule
or & document yau do nol constfule @ accoroWwr fo the meare ardinany general meaning of the
words, but accarding fo the mere ordinary meaning of the word as applied to the subject
matter witich regards fo whizh they are used.”

Wil Therefors, in determining the meaning of any word or phraze in a staiute the first guestion to
e aszked is- "What is the natural or ardinary meaning of the ward or phrase in its context in the
staiute?

Viil. The meaning should lead to some result which is reagsonably be supposed to have bean
the intenton of the legisiature’,

Ix ir e case of 1ICICI Bank v. Municipal Corporation of Greater Mumbal (2005 (6] 500 404,
P 4143 # was held thal T the construction of Statute s means the Statule as & whol, he previous
stale of the Law, other Statufes in the par-matecia, the gererdl scope of the Biatules and the
migchiel thal the infond fo remady’

A, Thus, if we see this from holistic perspective then it can be stated hal ihe contexl | e. change
of tax regime from erstwhile Service Tax regime 1o the new GST regime also should be considered
o inferpred the terminolcgy,

L. Further, the section 142 (2) of the CGST Act is allowed to aval the credit of taxes pad in
the pre-GST regime in case of downward revigion of contract price. Hence, question under
consideration is whether cancellation of contract can be considered as a dowmward rewvision of
price or nat.

I In this regard, reference can be glven to the principhe of interpretation of staiute wherein
nenpeficent construction invelves giving the widest meaning possible to the statutes. When thera
ara two or more pessisle ways of inferpreting a section or a word, the meaning which gives relief
and profects the benefits which are purporied Io be given by the legislation, should be chosen.

I, A beneficial statle has to be consirued in its corect perspective so as to fructfy the
legislative intent. Given this, in case of legisiations which have may two different interprefations,
the legisiation which favours the class of persons for which it is purported should be preferred.

WV The nile of beneficial construction reguires that even ex post faclo law of such &

type should be appiied to mitigale the ngour of the faw. The principls is based both on sound
reason and common sanse (T, Baral Ve Henry Ak Hoe (1383 1-8CC-1TT)).

W in the case of Commissioner of Cenlral Excise, Ludhiana V. Ralson Indialfd 2006 (202}
ELT 759 (P&H) has ried that s provision afows fa a mmanufacturer credd of any duly of sxcise
elc. paid on e geods used i the manufaciue of the specified goods and being o beneficial
legisiation, s object of input duty refef lo a manufacturer should not be defeated an technical and
sirict interpretation of the Rules goverming Madvsi”,

Wil Hon'hie Supreme Court in the case of U0 Suksha infernational and Nutron Gems &
Oithers, 1589 (38) ELL.T. 503 (5.C.), has observed that an inferpretation unduly resircling the
soope of bereficial provision is o be avoided so thal # may nof take away with ane hand whst the
policy ghves with the other,



B Cancellation of fiat cannot equated with the downward revision of price and builder is eligible for
refund as per Rule §{3) of Senvice Tax Rules, 1544

B 1 when the fransaction dsall % canceled the Government has no righl over the taxes from the
citizen
1 Ir thiz regard, wa would ke fo refer Rude B(3) of Sarvice Tax Rules, 1844 siates thad, in
accordanca with Section 118 of Ceniral Excise Act, 1944 Any person claimming refund of any duly
of excise may make an application for refund of such duty to the Assistant Collectar of Central
Excize before he expiry of one yesr from the felevant date in such form as may be
prescribed and the application shall be accompanted by such documentary or olfver evidente’

I The expressian ‘relevant date’ has been defined in claves {T) of Explanation (B) to Section
118 of the CE Act as the date of payment of dedy”

I, We would ke 1o bring your kind atfenton thal Construction of immevable propery Is-a
continuaus supply service and required sufficient time to complete the same The one-year time
lirmit iz mot justifiable in the said cage

v Hon'ble Apex Courl in the case of Mafallal Industries Ltd Va. UDI 1857 (89) ELT 247 held that. AN
refund cladms to be adiudicoted under Sec 118 excepl whore the levy 15 heid fo be
unconstiutiona,

W Ghen the aforesaid, it is mporant to analyse whether the one-year ime Bmil is appiicabie in case
of excess of payment of service tax due 1o cancellation of flat.

Wl As par Section 538 of the Finance Act, 1094 specifies the charge of service tax which is essaniially
thal sesvice tax shall be levied on all services provided or agreed fo be provided In a taxable
territory, other than services specfied In the negative list.

Wil Given this, in case of cancellation of flat service g nol provided which is agreed o be provided
Hence, service tax is not levied at all.

. e wauld ke to bring your kind attention 1o the fact that, what is paid erroneously which was not
", required to be paid at all by the aw and doesn't becoma of the nature of service tax.

A Siven this, if assessee has paid senioe tax which waz not payable at all, then fime limit does no
Soply te amount paid which is not service lax (as no senice is providend)

b this regard, reference can be had to the case of Madhvl Procon Pyt Limited [2015 (38) 5.T.R.
B (Tri, - Ahmd.} wherein it was heid that, 'The issve imvalved in the present proceedings s 8s o
eiher amount of Rs. 19 11,3314 pald by the Respondent showd be congidersd az payment aof
§ duty' or an amount paid a5 ‘deposit. From the fects available on meords Service Tax was paid on
the amount of advances received by the Respondent but ultimately no service could be
provided as the sald works contract got lerminated. In the case of Addition Advertising v.
LI jsupra) jurisdictional Gujarat High Courf has, inter aka, held thal If no service is provided then
there s no Senice Tax. I means thal once service is not rendered then no Service Tax is
payable. Simiarly Karnataka High Courl in the case of CCE, Bengalore v. Molorola Privale Linied
{supra) heid thal any duly pakd by mistake cannol De fermed as ‘duly’. Simifar view has been taken
in the other case laws relied upon by the Respondent. in view of the above, @ hos fo be held that
i amowns paid by the Responden! cannol bo termed as paymant of duty but has to be
considered as a ‘deposit' fo which provislons of Section 118 of the Cenfral Excize Acl, 1944
will not bo appiicabla.

LR Fusrther, In the case of Jyotsana D. Patel (2014 (35) S.T.R. 77 (Tri, - Mumbai) it is hekd that,

It is admitted fact that the appeliant was nof reguired to pay any sarice fax for aequisiion of
residential unl as held by the Hon'ble High Courtf in K, V.R. Constructions (supra). As # 5 nof an
amount of sanvice fax, therefors, provisions of Secion 118 of the Cenmra! Excise Adl are no
applicale to ihe facts of this case. Thersfors, the time limit prescribed wader 118 is not applicable.
Hence (mpugned order deserves no ment and same i sel aside Appeal & alfowed wah
congeguential reficf. Slay petition alze disposed of in e above terms

] Karnataka high could in the case of KVR Construction (2012 (26) 3.T.R. 183 (Kar.) held thal,

Where the claim of the respandent/assesses is on the ground that they have pald the amaunt by
mistake and therefare they are entified for the refund of the sald amount. If we consioer Ihis
payment s senvice fax and duly payable, automatically, Seclion 718 would be applicalie. When
ance here Was no compulSion or duty cast to pay [his service fax, the amounf of Rs, 1,23,94, 548"
paid by petitoner under mistaken notion, would mof be & duty or “sprvice fox” payable in law.
Therefore, once it is nol payable in law there was no asthorily for the degartment to retait soeh
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amaunt. By any sirelch of imagination, i will nof amount lo duty of excise bo altiract Sechion 178,
Therafore, Il is outside the purview of Section 118 of the Act.”

In the case of ITS Limited 1993 (67) EL.T. 3 {5.C.)] honourable Supreme court uphaid the view
taken by the Division Bench of the Defhi High Court with regard fo fhe question of lmitation. On
the guestion of lmidation, the Division Bench of the Deiti High Court had observed thal “the duly
of excize (& thal wihich iz levied in accordanmce with faw”™ and that "any morney which 15 realised n
excess of what is permissible i faw would be 8 reslisation made oulside the provisions of the
Act”,

Therefore, in case sendce tax paid which was nat payable then refund of same is akowalbée and
Section 118 of Cenfral Excise Act is not agplicatle as for period of tme limitaticn,

Algo, we would like to bring your Kind atiention towards Sub Section & of Section 140 of CGET Act,
reproduced below:

"Every clam Wled by a person afler the appointed day for refund of tax pald under the existing
law in respect of services nof provided shall be dispesed of in accordance with the
provisions of existing law and any amount eventually accrulng fo notwithstanding anything
to the contrary contained under the provisions of existing law other than the provisions of sub-
section {2) of section 118 of the Central Excise Acl, 1844.%

Ghsan the aforessid, the armount already paid in pre-GST megime towards Senvice tax of Excise,
could be refunded in cash, as it is specifically not carmed forward in GST regime.

Further, citizen of India who will cancel flats for any reaseon may rob have 1o bear the mpact. Also,
anyways, the developars will pay the GST, if applicable, an the supply of said flats to anoiher
custamer. Certainly, levying double 1axes is not the intenban of Government having defiberate shift
af focus towards bullding more affordable hames for citizens.

Thus, we submil that, refund of service tax paid en cancellation of flat where sarvice is not provided
shall be allowad without limilation of time a8 prescribed in the section 118 of the Central Excise

law cannot create a situation bo deny the bencfit available under aadier law as
swisions (i.e. to claim credit of excesas paid)

Without prejudice to other arguments we submit it is setlied position in law that procedural
adbact should not 1ake away substantial benefits of the assesse. The substantial bencfit of refund
sifould nat be denied,

The erstwhile law did not provide for any restrniction on cancellation (85 even the whally

c..annulled eontracts were edigibée for (he benefit of Rule & (3) of Service Tax Rules, 1554} and thus,

the mew provision wiich essentially is to cover the scenarnios provided for under sadier law, cannal
curtall the rights of the taxpayers,

I, Thus, we submit that the substantial benefit should not be denled to the appiicant that
bacause of new |aw which assesse was ehgibbe under pre-GET regeme

Time limit should apply from date of cancellation as that is the frigger point (and not paymant of
tax) - Law cannot enforce impossible condition to claim within cne year if the contract |s

cancelled after 1 year (say in July 2018}

I Without prejudice fo aloresaid submission even we consider that the time limit of one year
is applicable in the gven case it should be considered from the date of cancellation of fial.

il As par the Principles of Interpretation it is well settied law that there are two exceptions to
non-campliance of mandatory requirermant viz:

a. When the performance of the requirement is impessible in such cases the perfarmance
is excused

b. If the requirements are provided by Statute in the interest of a particular person, the
requirement although mandatory may be waived by him. In such cases the act dene
will be conskdered as valid act PAEson v, Meintosh {1884) AC 1289).

I, In the given case it is not possible for the assesse to file 3 claim of refund by complyling
conditions of one year due to implementation of G5T law from 15t July 2017 and hence based on
the aforesald principle it can be said that the requirement is impessible to be camplied with

. Further, there are @ plethora of judical pronouncements wherein it hae bean heid that tne
time limit of ane year is to be considered from the date of revision of price, or canceliation af
contract {i.e. from the date of issue of credit not2 and net from the date of payment of service tBX.)

"
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"No. | Case law Decisions

M/zChambal  Fertllizers  And | 1t was held that for the purpase of computing the fme linit
Chemical Ltd [2017- TIOL-407- | weder Seerion |18, the date of issue of credilt noes is
CESTAT- DELNI = 2017 F52) S.TR. | refevanr and then only the provisiome price gers fnalized

329 {Tri, - Del)]

=
.

W It may be noted that had the earlier regime continued, the taxpayer was having nght to
utillse the excess tax paid (arsing due to canceliation of booked fisis) against any other Service
Tax liabildy., Now, as the cancellation is taking place In GST regime. typically, cancellaticn is the
trigger point which should sither enable the taxpeayer (l.e. developer) 1o claim credit or the customer
claim thea refund

W, Algo, it f8 to be noted that erstwhile in the Pre-G5T regime as per rule B03) of Service Tax
FRules, 18944 the builder developer is allowsd to avell credit of such excess senvices lax pad aganst
the Invoice issued for which service & nol provided then the taxpayer.

Wi, Thus, practically the period of one year should be reckoned from the date of cancediation
of fiat and not from the date of payment of service tax, Thus, refund should be @llowed in such
tages as per new [aw without any time restriction 1o file refund claim

Developers and properly buyers gre seeking clarity thal Whether cancelation of fiat can be
equated with the dewnward revision of price where (he credit note can be raised with GST as per
Section 142 (2) of the CGST Acl.

or

Whedher sanceliation of Alat cannct be aquated with the downward revision of price and hence
service TawVAT paid earier can be claimed as credit or sllowed as refund (o property buryer as
per Rule 6(3) of Service Tax Rules, 1844 along with applicabilty of time of limitation ‘or refund as
gpecified under section 118 of Central Excise Act.

4%, CONTENTION - AS PER THE CONCERNED OFFICER

COMMENTS ON THE APPLICATION NO.40 DATED 19.06.2018 FILED BY
KIS, KOLTE PATIL DEVELOPERS LTD., PUNE
g Kaolte Patil Developers Lid,,, Pune, having GSTIN Number 27AAACKTI10G1ET having It's

i office al First, 2014, City Point, Dnole Patil Road, Pune-411001, have filed an application No.
#1906 2018 for Advance Ruling bafore the Autharity for the Advance Ruiing.

Mz Kofe Patil Developers Lid, Pune, In the pre-(35T regime, had cbtained regiskabion under

Service Tax (Mo, AAACKTI10GSTO01) w.ef 20.03.2007 for services rendered,

3

Mrs. Kolte Patil Developers Lid,, Pune (hereinafter referrad 1o as “Appellant™), is engaged in the

activity of Construction of Residential and Commercial Complex. When the flats were booked by the
Customer, the applicable Service Tax and MVAT was deposited. Given this, Indirect Tax burden borne iy
the Indvidual Custarner an the fiat booked in Pre-GST regime ranges from 4. 60% -5.50%. However, dus
o cerlain reasons. the flats are cencefled by the Customer on or after 1% July 2017 (i.e. after
implementation of G5T) which are bocked by the Customer in the Pre-G3T regime.

i,

5.

B.

In terms of Section 142 {2) of the CGST Act, credit note can be raised:

[+

where, in pursuance of a contract entered into prier to the appointed day, the price of any goocs
ar services or both is revised downwards on or after the appomnted day, the registered person
who had removed or provided such goods or services or both may issue to the recipient 2 credit
note, containing such particulars as may be prescribed, within thirty days of such price revision
and for the purpases of this Act such credit note shall be deemed to have been lssued in respect
of an eutward supply made under this Act;



7. Provided that the registered person shall be allowed to reduce his tax liability on account of issue
of the credit note oaly if the recipient of the credit note has reduced his imput tax redit
corresponding te such reduction of tax liability.

B, We submit that, the situation like revision of price upward of downward s addressed via sub
clause (a) and sub clause (b} of Section 142 (2] of the CG5T Act wherein credit note can be raised
if the revision of price Is downward. However, said section does not appear to esciude
cancellation of contract cases.

o, Hence, can canceliation of flat be equated with revision of contract price is the question of law.
Glvan this, we submit that, there could be two scenarios:

10, Cancellation of flat can be eqguated with the downward revision of price

1. I said seenario, a5 discussed aforesaid as per section 142(21(b} of the CGST Act, credit note can
be raised for cancellation of flat by the builder ang same is treated as ‘Outward Supply’. Ferther,
as per proviso to said section tax liability on account of [ssue of credit note can be reduced anly
if the recipient of credit note has reduced his inpul tax credit.

12, As regards to sald legal proncuncement tax llability is to be reduced to the extent of input tax
eradit reduced/reversed by the recipient. With respect to cancellation of flat this could be
construed as the Builder/Developer is required to reduce GST to the extent of Service Tax or VAT
paid at the time of booking of flat. Alio, it iz ta be noted that in case of citizen, who were not
registered under indirect tax, the question of availment of cenvat credit not arises. Further,
cenvat credit with respect to constructlion service in Service Tax was net available as per Finance
Act, 1994 hence, in case of registered business entity also, the same was not availatie.

. A5 claimed by the Appellant in their application bofore Advance Ruling Authority (herainafber
<thed 10 a3 “ARA"), in the Pre-GST regime, they were entitied to avail service tax credit in case of
| gtion of flat as per Rule 8(3) of Servipe Tax Rules, 1934 Hence, the customer who cancebed flat

¥ a) Wriether GBT Input Tax Credit of Service Tax and State VAT paid while booking of Fiat s available
to the Developer, fcancelled in GST regime? What will ke the methodology to avail nput Tax Credit
on the said faxes paid?

b} What is the legal procedure for cancefiation of flat which is booked In Pre-G3T Regime and
cancelied in Post-GST Regime. Also, GST liability in cases where some small amount is retained,
far cancallation.

COMMENTS ON 5{al:-

B. Asregards to the Point S{a), sttention ls drawn to the Cenval Credit Rules, 2004, ax quated below.

*Effact of Refund or Receipt of Credit Mote on CENVAT Credit: Aceording to third proviso 10

substiluted Rule 4{7) [substituted Vide Motification No. 1372011- Central Excise {M.T.) dated 31.03.2011
with eflect from 01.04.2011], If any payment or part thereef made towards an nput senvice is refunded or
a cradit note is received by the servics provider after avaiing the CENVAT Credt on such input service,
then he shall be required to pay an amount equal to the CENVAT Credit availed in respect of the amount
so refunded ar credited. In other words, in case of refund or Recelpt of Credit Mote, the proporicnate

amount of CENVAT Credit is fo be reversed by the service recipient, ”

¥: Theetore, the input tax credit of service tax while booking of flat is not available to the Developer

as fhe said service has not been uimately provided and they might have refunded the amounl to the
]



Customericlient, As the assessee has 10 pay the Cenvat credit availed on such services in terms of Rule
A{7} of Canwat Credit Rules, they should nof take recourse to Rule B(3) of the Service Tax Rules, 1334
Before discussing what are the options in G5T, let's take a look on the provisions of the Rule B(3) ofthe
Service Tax Rules, 1894, which ls reproduced below for resdy reference.
=33 Whers on posestes hat i2sued an imoice. or received any payment, against a service o
be provided which is not so provided by him efther wholly or partiafly for any reason, [or where the
amount of invoice is renegotiated due to deficient provision of sendce, or any tarms contained in a
contract], the assessae may take the credit of saeh excens service fax paid by him, ifthe assessee .-
(a) has refunded the payment or part therecf, so received for the service provided (o he person from
wham it was received: or] (b} has issusd a credit note for the value of the service not so provided to
the persan to whom such an invelce had besn issued. *

8. There is no provision like the sardier provision of ‘Ride &(3) of Service Tax Rules, 1844 in GST

bacause the very essence of GST I8 matching of input tax credit toth at Supplier's and Recziver's end and
therefore, situatian like excass credit paid on the same transaction or excess credit paid by the Supplier to
be adjusted against his future tax Uability will not arise in G8T, because in GET there le chokce for coraction
and matching of the data by the Supplier and Recelver. So, if the excess $ervice 1ax 1s pad, the option of
refund ta the Appelant or to their customer on submission of application for refund by them, as per Section
11B of the Central Excisa Act, 1944 is avaitable. In case, Appellant is filing refund application, they should

& Disclaimer Certificate from their dient and ensure that the refund amount is passed on o their cliant

sqarding the point —cancellation charges on the Mals booked during Pre-GBET Regime and

H during the Post GST Regime, the Service Provider [Developer | has to pay 5T on cancellstion
+f. as cancellation took place after implementation of GST w.ef 1.7.2017, Further, the developer
i Have natified their clients, the terms of cancellation in any mportant documents of the contract [like
- :-.u, Builder Buyer Agreemen elc.)m ade in this regard ard therefore, they have lo go as par the tarms
of cancellation notified Dy them,

COMMENTS ON Bibj:-

10. It should be noticed that cancelation of fais have taken place after 1.72017 le. after
implementation of GST, as such this service (cancallaticn of fiat) will be governad by the provisions of GST
Act. Wien the contract (providing of house io customer) itself is eancelled and refurd Lo the said custormier
i pald by the develeper {and alse GST on canceliation charges is being paid). thefe & no question of
upward revigian or downward revision of contract price. Hence, cancellation of flat cannol be equated with
revision of contract price.

34 In GST, Cancelation of service may lead io cancellation of inveice and hence, no inpul lax credit
can be availed an sueh invoice Only the remedy available to customer /developer for claiming excess
sarvice tax pakd by them for cancellation of fiad booked in Pre-35T Regime snd cancelled during Post-GST
Regime is to file an apphcation for refund of excess service tax paig by tham mn termg of Section 118 of the
Cantrel Excise Act, 1044 read with Section 140 of the CGST Act.

12. There is no guestion of burden of double taxes as discussesd by the Appellant, as the avenua of
Refund is ooen to them. Hence refund can be daimed by filing the application for refund either Dy the
Apgeliant or by their clients, who bookad the flat and the relevant date for claiming the refund will be as

L]



per the provisions of Section 11B of Central Excise Agt, 1944 read with relevant provision of Finance Acl
1984 & rules made there under, 38 made applicabis vide Saclion B3 of the Finance Act.

COMMENTS OM THE ADDITIONAL SUBMISSIONS W.R.T. APPLICATION NO.40 DATED 18.08.2018
FILED BY M/S. KOLTE PATIL DEVELOPERS LTD., PUNE

1, nfs Kolte Patll Developers Ltd.,, Pune, having GSTIN Number 27AAACKTI10GLET having it's
registerad office at First, 2014, City Point, Dhole Patl Road, Pune-311001, have filed an application No,
40 ¢t, 19062018 for Advance Ruling before the Awtheority for the Advance Ruling. They have also
submitted additional submissions on 19.06.2018 to the Adtharity for the Advance Ruling

2 The taxpaver, in their additional submissions, submitted to the Advance Ruling Authority on
19,06.2018, has mentioned that the case under consideration is cavered under clause {d) of Section 37(2)
of CGST Act called as ‘admissibility of input tax credit of tax paid or deemed to have been paid”, In their
submissions, they dwelled on following issues to justify that their case can be sdmitted before the
Advance Ruling Authority -

Cancellation of contract can be eguated with the revision in conmtract.

Express and irmplied intention of repealed statute shall be used for inferpretation of the provisions of the
new statute. Cancellation is covered under downward revision as there is no restriction in the law,

New law cannot be interpreted to restrict the rights of old statute.

Mew law cannot create a situation to deny the benefits available under earlier law.

3. Though this office’s reply dt.13.7.2018 i5 sufficient to decide the admissibility of the case and the
issues raised therein, even then, the comments on the issues raised by the taxpayer, in their additicnal
submissions & as under:-

Comments on Point 1 - Cancellation of contract can be equated with the revision in contract.

| When the contract (providing of house to customer) itself is cancelled and refund to the said
acfner is paid by the developer  (and also GST on cancellation charges I3 being paid). thera is no
=stfn of upward revision or downward revision of conract price, Hence, canceliation of flat cannat be
St with revision of contract price. For 8 contract 1o be revised, it has lo be remain fve. When contract
s« i canceli=d, there is no question of revision. Cnly the remedy available to customer /developer for
r # g excess service tax paid by them for cancellstion of flat booked in Pre-GET Regime and cancelled
e ‘!I i Post-GET Regime is to file an application for refund of excess serviee tax paid by them in terms of
HEgfion 118 of the Central Exeise Act, 1944 read with Section 140 of the CGST Act
“b} Comments on Point 2 - Express and implied intention of repealed statute shall be used for
interpretation of the provisions of the new statute.

To undersiand the issue raised by the taspayer, let's understand the provisions as mentioned

in Saction 173 and 174 of *THE CENTRAL SOODS AND SERVICES TAX ACT, 2017 (hereinafier
refermad to A% "CGEST Act”. The same are reproduced below.-

*173. Save as otherwlise provided in this Act, Chapter V of the Finance Act, 1994 shall be omitted,
174. (1) $ave as otherwise provided in this Act, on and from the date of commencement of this Act, the
Central Excise Act, 1944 [except as respects goods included in entry 84 of the Union List of the Seventh
Schedule to the Constitution], the Medicnal and Toilet Preparations (Excise Duties) Act, 1335, the
additional Duties of Excise (Goods of Special Importance] Act, 1957, the Additional Duties of Excise
(Textiles and Textile Articles) Act, 1978, and the Central Excise Tariff Act, 1985 [hereafter referred to as
the repealed Acts) are hereby repealed. (2] The repeal of the said Acts and the amendment of the
Finance Act, 1994 (hereafter referred to as "such amendment” or "amended Act”, as the case may be)
to the extent mentioned in the sub-section {1) or section 173 shall net— [a} revive anything not in farce
ar existing at the time of such amendment or repeal; or (b} affect the previous operatien of the amended
Art of repealed Acts and orders or anything duly dene or suffered thereunder; or ; [c] affect any right,
privilege, ebligation, or lizbility acquired, accrued or incurred under the amended Act or repealed Acts
ar arders under such repealed or amended Acts?”

As regards the interpretation of Section 174{2){a), the G5T Law has not revived anything thiat
was In force or existing at the time of such amendment of the Finance Act, 1934 or repealment of Central

il



Excise Act, 1944 and other Acts mentioned in said Section 174/1) of the CGST Act, on the issue raised by
the taxpayer.

As regards the interpretation of Section 174 2)b), the G5T Law has not affecied the previous
operation of the Amended Act 1e. the Finance Act, 1934, on the Bsue raised by the taxpayer, Rule 6(3)
of the Finance Act, 1994 still holds gooa, i any case or issue pertaining to it is 1o be decided or
adjudicated in said terms of the Finance Act, 1994,

As regards the interpretation of Section 174{2){c), the G5T Law has not affected any right,
privilege, obligation, or lizbility acquired, accrued or incurred under the amended At (the Finance Act,
1994 ) or repealed Acts (Central Excize Act, 1944 and other Acts mentioned in s2id Section 174(1) of the
CG5T Act], en the issue raised by the taxpayer in as much as it was open to the said taxpayer to take
credit of the excess service tax paid by them, gither by filing revised Service Tax Return within stipulated
time om the services not offered to the cients or by filing refund claim of the excess service tax paid by
them as per the provistons of the Finance Act, 1934 read with the provisions envisaged in Section 118

of the Central Excise Act, 1944 and Section 140 of the CGET Act.
Hence, it seems that the taxpayer has mis-constroed the said provisions of the CG5T act,

g] Comments on Polnt 3 - Cancellation is covered under downward revisien as there |z no

restriction in the law,
Mo restrietion in the law does not mean that & situation or case can be interpreted as

sultable to one's needs and convenience. Mo comments can be offered an the points/fissue
ot existing in e GST law.
d) Comments on Point 4 - New law cannot be interpreted to restrict the rights of old statute,

A5 per the comments offered om Point 2 & 3.

% Comments on Point 5 - New law cannot create a situation to deny the benefits available under
= Weardier aw.
| &g per the comments offered on Point 2 & 3.

fed the amended registration certificate issued to them by the Maharashtra Goods and Service
g u!_haril_ieﬁ, which is enclosed herewith fior information, Howewver, in G5T Portal on searching
=Saxpayer detalls for the GSTIN Mo. 27AAACKTILOGIZT, it s observed that the said assessee is registered
under Centre junsdiction of Range-ll, Division-1¥, MUMBAI-EAST COMMISSIONERATE [docoment
showing taxpayer detalls for the said GSTIN ks enclosed}). Hence, it is requested to the Advance Ruling
Authority (GST], Mumbai that further enguires/correspondence/proceedings In the matter be conducted
with the officers of the said jurisdiction,
5 In view of abowve, the Advance Ruling Authority {G5T), Mumbai may ke te decide whether case

should be admitied on merits or not.

4. HEARING

The case was taken up for preliminary hearing on dt. 17072018 with respect to
admission or rejection of the application when Sh, Pritam Mahure, C.A_along with Ms. Vaishali
Eharde, C.A. and Sh. Ramchandra Bhong, S5t. Manager Accounts appeared and requested for
admission of application as per details in their application. Further with respect to admissibility
U/s 97 {2) of CGST Actit was decided that the applicant would make turther written
submissions latest by 24.07,2018 and then the admissibility would be decided. [Jurisdictional
Officer MS, Ritu N Bijwar, Supt, Pune-l, Commissionerate appeared and made wrilten
submissions.

Further hearing in respect of admission/ rejection of application as mentioned at the time
of earlier hearing was held on 01 08 2018 when Sh. Pritam Mahure, C A along with Ms, Vaishali
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Eharde, C.A. and Sh. Ramchandra Bhong, Sr. Manager Accounts appeared and requested for
admission of application on the basis of further submissions. Jurisdictional Officer MS. Ritu
Bijwar, Supt, Pone-l, Commissionerate appearod and made written submissions.

05.  OBSERVATIONS

We have gone through the facts of the case, At different places in the application and the
submission thereafter, we tind that the following issues have been raised for our consideration
thus -

i, Clarification about the !:!gﬂ! procedure for availinent of Service Tax and VAT paid on
cancellation of lat whick 1s booked in pre-GST Regime and cancelled in post-GST Regime.

i,  Whether cancellation of flat can be equated with the downward revision of price where the
credit note can be raised wath GST as per Section 142 (2) of the CGST Act.

i, Whether cancellation of flat can be equaled with the dowmward revision of price and hence
service Tony/ VAT paid earlier can be claimed as credit or allowwed as refund to property buyer
as per Rule 6(3) of Service Tax Rules, 1944 along with applicability of time of limitation for
refuud as specified nnder section 118 of Central Excise Act.

iv.  Whether GST input tax credit of Service Tax and State VAT paid while booking of flat is
available to the Developer, if cancelled in GET regime? What wwill be the methodology to
avadl Twpt Tax Creddit on the said taxes paid?

v What is the legal procedure for cancellation of flal whick is booked in pre-GST Regine and
cancelled in post-GET Regimae?

so, GST lability in cases where some simall amount is retained, for cancellation {after
" ssiced BOTH Crstoaner),

"
f‘j "—"-"'ir} begin our consideration of the issues with the observation that the present
(e P dﬂmgs are under the provisions of the GST Ack. As is informed the transaction of booking
ol .rl"waﬁ undertaken prior to the implementation of the GST Act in the State of Maharashira

T‘P"-?H"q.,gt.h'ﬁ" werefordiat sets the record clear that no transaction of booking has happened under the
\%‘hﬁ;rm risions of the GST Act. However, we hasten to add what has been additionally informed is
that one fallout of the atoresaid transaction has occurred in the GST regime. This fallout is that
the transaction of booking has been cancelled in the GST regime. This cancellation has two
aspects. One where the cancellation comes with retention of some amount for cancellation. The
other, though not expressly stated, is cancellation without retention of any amount for
cancellation. [thas been submitted belore us that the cancellation with retenHon of some amount
is being considered as a service by the applicant and G5T is being discharged in respect of the
same. For the reason being so, the applicant has decided not to contest, in the presemt
proceedings, the issue about cancellation with retantion of some amount. We thersfors move to
the issue of cancellation of boeking without any consideration for effecting the cancellation, It is
a admitted fact that the transaction of booking has taken place in the pre-GST regime. That being
sa, it would be but obyvious an inference that no transaction has taken place in the GST regpime.
There is no “supply’ under the GST Act. Howewver, we find the following provisions under the

GET Adct -



CEST ACT

MWEST ACT

142, 1y Where any poods e whick dety. i any. Deel beenr poid
avder th evisiag Dow ar ihe teie of reseval thereal] mar being
il theem SEx mamihs prioe tr e appaimied oy, ore refwroed
we @y phaee o bedieess oo e @fer e appaieied day, e
rogiirgred pecioe sholl be elipible for rofund of the duty poid
aniter the exisieg fow whers gncl pondy wre feinroed b o
perow, other than o registered perron, o the seld ploee of
bisiivess within & period of 2 mortls froe dhe appofoted day
ard suck goods ane weniniaile ne mfﬂﬁﬁﬂ;ﬂﬂ ﬁf”l'-!"ﬂ.l'-ﬂpﬂ'
afficer:

Frevsaed e (f the sl popds are referaed by @ regisfersd
persan, v reters of suclk goods bl be deeraed 1o b @ Sppr,

(11 Every clainr for refund fiied by any persen Defore, an or
ifrer phe appalated duy, for refand of aap msoant of CENVAT
cradit, dieny, wex, (werost oF gy aler eemrr il sedee ol
eviciime fow, sl b dipeded of in accorderos with fhe
prenvisiom of evlining b amd winy oot eventaally secring
fo i whell b pokd fo e, seritisieuding aupiling fe the
coufrury coutained wrder e provisions of evistfay dow sfer
rthan the pravivions of sub-section (2) of secnion MR of the
Centrad Freise dev, 944

Frovived tvat wirere wmr ofefm for refiomd of CENFA T oredirn is
Suiliy ar poriolly rejected, e amoond so rejectod shafl Tnpre:

%ﬂcn’ﬁﬁiﬂzhw wred e faend sivedi be aflowed of any aumamni

arrarees

T2 () Where amy pands or witich fax W owy, had Been

| ot mveder phe cxiniing faw af thee e of sole tereal nof

heimg carlier than sy wwerhs prioe w ke appedaned doy,
wre refirmed fo ewy plece of SwsInesT @n ar afer e
appeifed doy. e regivfered persen shall be efigible for
refivmd of the fx peid wreder i cvicting Tosr wkere such
gomis aee Ferwraed by @ persow, enber Moo o registered
persoa, in tire safd place of busimess within o peelod of six
midirks from fre appoiofed dme oed such geods e
feferniffadde fo she satifacion of tie proper offfcer |

Fraidedd Ural i the radd poeds mre rihoraed by o registered

o e reinerm e seoh poedy 5ol be desseed e de a
supply.

|:'_-1'__| Every cluim Jor refund filed by anp person befare, on
or affer fe grpointed day for refuad of oy aranar af
dapnd o credif, ok, infevext er any ofber amaonnd poid
arnder the exinfing fow, shall b dispased af b accordamed |

| with the previsiony of exisiing fow and any oot

eventsally acorning to bim shall be refunded to bim in
ciutl fa gccardamee iy fhe provsions &F e sl aw

Frovided ik where ary olefm for refiend of the amomr
b e creln s fully or portially rejectad, the amonrl
Fo refecred shalf fepse

FProvided el thar o feflnd shall be alliwed of any
TANGIENE GF SRR pEE CREdEn wivere fe Blaace & tie soid
maneaRr as en the appairered day bes been carnled fersvaed
wereler phiv At

Fofltax poid under the exiving fow in respect af sevrvces
sirell be afvoesed of in sccordumce with rhe
o eviaing Do ool ey amionnt evenmolly pceraing
4 afl de paid i cosly, mafwitkctanding snpdiing e the

P comiaimed sadder i provisiems of exinting fow oiler
Uil e provivions of sub-section {3} of sectivn [IE of the

With the facts as attending and the above provisions, we observe thus -

aj The amounts recelved towards construction of a flat was considered a Baxable event, a
gale, under the provigions of the Maharashéra Value Added Tax Act, 2002 [MVAT Act].
The MVAT Act applied to tangible and mtangible goods and not to services. The sale of
a flat after its construction was complete was not taxable under the MVAT Act, being a
transaction for sale of immaovable property.

b) Stmilarly, Chapter ¥V of the Finance Act, 1994 [Service Tax Act] providing for taxation of
Services applied to the transaction of sale of a flat except where the entire consideration
was received after issuance of completion-certificate by the com petent authority.

c) The applicant has not provided any details as to when the flat was sold, Neither any detail
a3 to when the booking was cancelled is provided. We have been given no agreement or
document as such. Therefore, applicability of MVAT Act or Finance Act, 1994 cannot be
checked.



d)

€)

h)

The above provision says that the goods which are being returned should have been sold
not earlier than six months prior to the appointed day and which is 1% July 2017. Since no
document has been provided, the date of sale is not known to us. Further, the provision
says that the goods should have been returned within a period of six months from the
appointed day and such goods are identifiable to the satisfaction of the proper officer.
Even this information about date of return of goods s not available to us. But the point
te be noted is that mere return of goods within the specitied Hime is not enough. The
return has 1o survive the test of identification to the satisfaction of the proper officer. goo
The return of such poods is deemed to be a supply under the GST Act if the retum of such
goods is by a registered person. No information on this aspect is avallable to us,

In respect of services not provided, claim is o be filed by a person after the appointed
day for refund of tax paid under the existing law. Such a claim shall be disposed of in
accordance with the provisions of the existing law which would be the Service Tax Act in
the mstant case.

We know no more than the fact that a transaction of booking of flatin the pre-GST regime

Jhas been cancelled in the G5T regime. Having said g0, we invite attention to the questions

tcan be posed in an application for an Advance Ruling under the provisions of the

Act. Sub-section {2) of section 97 about * Application for advance ruling” says thus -

B question ovowhioh the oowrace euling i sowpid weder thie Ao, shall be ta respecr of —
L clarifcation of any goods ar servicss o o,
i piicrh e of @ aodfication trered wnder the provinions of s Aok
el aefermanalion of e god virlie of sepoly of poody or peevices o Both:
Jali cetmionidivte af tepi Foon evedt o e poded o dfeemmed e e deen panid!
fed plenermimaiod of ihe Sadiline e e bar ow g goodi aF senvices o Berl;
i wieiier applicanl is requined 0 be repinfered;
) wkedier aey poticuler Trimg dang B IR Qpcenn wirh iEpecd o any Seods 0F LR s oF Aol amopals
fo o resinls I o skppdy off poards o0 rervaces oF Sont, wirkn dhe seeang of S feve

Having regard to the transaction in the instant case, the questions which are being

contested are not about -
i.  the classification of any goods or services or both.

ii.  theapplicability of a notification issued under the provisions of the GST Act.
lil.  the determination of time and value of supply of goods or services or both
lv. the admissibility of input tax credit of tax paid or deemed to have been paid.

Input tax credit is defined u/s 2(63) of the GET Actas being “inpur iar croate” meos
the credit of inpit fox: Input tax 5 defined u/s 2(62) of the GST Act thus -

(E2) “repmd gmx” in reladion Jo o regieered person, seans die cearay o Saate tay, megraned dax o
Lorsour ferritery tax el on oene sepply of goods oF seevioes e borh made fo B and ieslucker—
fapd phe fnrepeaird poodt ard services fox charged oo impor! of goods;
{8 e nay pavaile wader the peoviefany of snb-secniens (3 and (4] afsection %
fe) the tex payalle wadse e provissars o sabesechonr (3) and (4] of rection 3 of the faegrared
Cioode g Nervipes Tax Acy,
(il phag gen pesiable wrder the provisions ol swh-roctiony £3) and (4F of seedlar O of the raspecive
Sure Craods ond Bervices Tox 408 o
fed the ke povalnhs mrder e provisioes of sib-sectioes (3 and (4] of sectien 7 ofthe Unlon Tevritory
Cronarli cread Servives Tax Aed, bt cloes met inclade tie faxy g wadder fhe counposiiion huy
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The above definitions help us to see that the refund of tax sought in the prosent
proceedings s not In respect of input tax credit of tax paid or deemed to have been paid
under the GST Act.
v. the determination of the liability to pay tax onany goods or services or both,
vl,  Whether the applicant is required bo be registered.

vil.  whether any particular thing done by the applicant with respect to any goods
or services or both amounts to or results in a supply of goods or services or
both, within the meaning of thal term.,

i) In view of points above, it can be seen that the questions posed before us are not the
questions in respect of which an Advance Ruling can be sought under the GST Act. In
view thereof, the impugned application is not maintainable. No proceedings of Advance
Ruling under the GST Act bie in the instant case, For want of any merit, we discuss no
further.

6.  Inview of the deliberations hereinabove, we pass an arder as follows:

ORDER

{Under section 98 of the Central Goods and Services Tax Act, 2007 and the Maharashira
Gonds and Services Tax Act, 2017)

NO.GST-ARA- 40/2018-19/B- 118 Mumbai, dt. 24 /ea oy

For reasons as discussed in the body of the order, the application for advance ruling is

Y = g of—
B. V. BORHADF PANKA] KUMAR
(MEMBER) (MEMBER)

CERTIFIED TRUE COPY

1. The applicant § f"\-.-f"

2. The concerned Central / State officer ST
3, The Commissioner of State Tax, Maharashtra State, Mumbai MENBER

4. The Jurisdictional Commissioner of Central Tax Tv
5, Joint commissioner of State tax , Mahavikas for Websibe. ADVANGE RULING AUTHORI

MAHARASHTRA STATE. MUMBAI
Mote - An Appeal against this advance ruling order shall be made before The Maharashira Appellate
Autherity fer Advance Ruling for Goods and Services Tax, 153 floor, Alr India building, Mariman Point,
Mumbal - 400021,



