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MAHARASHTRA AUTHORITY FOR ADVANCE RULING

GST Bhavan, 8 floor, H- Wing, Mazgaon, Mumbai - 400010,
{Constituted under section % of the Maharashtra Goods and Services Tax Act, 2017)

BEFORE THE BENCH OF

{1} Shri B. V. Borhade, Joint Commissioner of State Tax, (State Tax Member)
{2) Shri B. Timothy, Addl Commissioner of Central Tax, (Central Tax Member)

GSTIN Numbser, if any/ User-id 2TAAACSIToAL1L6

Legal Name of Appllmm Siemens Limited

Regmtered Address/ Address  provided | Plot No 2 Siemens Limited, Sector I Kharghar
while obtaining user id Wode, Maharashtra Mavi Mumbai 410218
DCietails of application GST-ARA, Application No. 69 Dated 21.08.2018
Concernexd officer Dy. Commr. of S5T.(RAI-VAT-E-00) C.B.L.

Belapur, Mavi Mumbad

Mature of activity(s) (proposed / present)
in respect of which advance ruling sought
A | Category Factory, Manufacturing

B | Description {in brief) The Applicant is a leader in technology
solutions for intelligent (smart), sustainable
cities, smart grid, building technologies,
mobility and power distribution.

Issue/s on which advance ruling required | {ii) Applicability of a notification issued under
the provisions of this Act

| (v) determination of the liability to pay tax on

Duestion(s) on which advance ruling is | As reproduced in para 01 of the Proceedings

\ B PROCEEDINGS

_-'I.

{ n-ﬂ section 28 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods and
¥ Services Tax Act, 2007 )

4 _.f ﬁ'he present application has been filed under section 97 of the Central Goods and Services Tax Act,

":yﬁ and the Maharashira Goods and Services Tax Act, 20017 [hereinafier refermed 1o as “the CGST Act

.-

a;:nd MGST Act”] by Siemens Limited, the applicant, seeking an advance ruling in respect of the following
questions.
a) Whether the freight charges recovered by the Applicant under the aforesaid contract from the customer
witheut issuance of consigrment note will be eligible for exemption from CGST as prescribed in Serial
no. 1§ of Notification no. 122017 - Central Tax Rate F. No. 334402017, dated 28 June 20177
b) Whether the freight charges recovered by the Applicant under the aforesaid contract from the customer
without issuance of consignment note will be eligible for exemption from SGST as prescribed in Serial
no. 18 in Notification na. 122017 - State Tax (Rate) no. MGST 10J74AC.R.103 {11} Taxation-1 dated
29 June 2017.
At the outset, it is made clear that since the provisions of bodh the CGET Act and the MGST Act
are the same except for a few provisions, a reference 1o the CGST Act would also mean a reference to the
MGST Act, unless specified otherwise.



. FACTS AND = APPLICANT:

{i b/s Siemens Limited (herein afier referred as the "Applicant) is registered under the Ceniral and
State GST legislations vide GSTIN JTAAACS0O764L1Z6 and is situated at Plot No 2, Siemens
Limited, Sector 2, Kharghar Mode, Mavi Mumbai 4 10210, Maharashtra. The Applicant is a leader
in technology solutions for intelligent {smart), sustainable cities, smart grid, building technolegies,
mobility and power distribution.

(ii) The Applicant has a coniract with one of the major Public Sector Undertakings in the State of
Harvana (herein after referred as "the Customer™)

(iii) In terms of the said contract, the Custorer has placed an order thru their "Notitication of Awand™
(MOA) vide reference no.CC-CE/608.SRIHVDC-3240 78 (VR NOA-IYT2]T dated 22 03.2017
for VBC (voltage source converters) based HVDC Terminals hetween Pugalur and North Trichor.
This involves supply of equipment and services both on offeshore a2 well as on-shore hasis,

{ivi  The subject NOA i awarded 1o the Joint Venture (IV) of AL Siemens AG, Germany (Lead
Partner) and A% Sumitomo Electric Industries Lad. Japan {other Partner).

{v) The scope of the contract is divided into $ix contracts covering specific and detailed nature of
supply of various goods and services, The 'On share service contract (VSC part)” therein affer
referred gz "Service Contract”) needs to be executed by the Applicant as JV's Associate.

{vi)  The query is relates to the 'service activities' involved in their 'fifth contract” termed as "On shore

~ service contract (VSC pant) (NOA-V]" - copy attached. The scope of work under this contract as

Dseferred at 3.1 s ag follows:

:ka 2. Local transportation, insurance and ather incidental services

_" I!EE b Installation charges

: l e A ¢ Training charges

. {\-';L} i 'l.'.-’hh respect 1o on-shore supply of goods, the terms of the contract provide for supply of goods on

: “ex-works” basis. Attention is invited 1o ¢lause 3.1(1) of the Supply Contract (NOA=I11) - copy
antached.

[viii}  While the supply ef goods is on "ex-works" basis under the “on-shore supply contrect”, the
Applicant, through & separate "Service Contract” is entrusted with the responsibility of delivery of

i T

the goods at Customer's site. For this, the Applicant engages local transporters whe issuc
consignment notes to the Applicant for such transportation of goods and issue their freight invoices
on the Applicant,

(i) In tum, the Applicant discharges the GST liability on such freight amount being paid by it 1o these
transporters #s provided under notification ne, 132017 - Central Tax Rate F. Mo, 33442017,
dated 28 June 2017,

(%) The Applicant charges local transpostation as referred in para 6{a) above from the customer as per
the terms of the contract. However, since the consignment note i3 already issued by the transporters
engaged by the Applicant, ne subsequent additional consignment note is issued by the Applicant.
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In terms of Serial no. | B of Notification no. 1272017 - Central Tax Rate F. No, 334472017, dated
28 Jume 2017, an exemption from Central GET has been provided for services by way of
transportation of goods. The relevant extract of the nofification is given below:

Br. | Chaprer, Section, | Deseription of Services Fate Condition
no. | Heading, Group or {percent)
Service Code {Tanff)
Heading 9965 Services by way of transportation of | WIL NIL
18 poods —
a. by road excepl the services of -
i. & goods transporiation agency;

ii. a couricr agency;
b, by inland waterways

There is a similar exermption which has been provided under the Makarashtra Goods and Services
Tax Act, 2017 vide Serial no. 18 in Motification mo. 122017 - Stale Tax (Raie) no. MGST
IO 7ACRI03 (11 Y Taxation-1 dated 29 June 2017.

With respect 10 these local Imnsporiation charges as refemed in para 6(a) above and recovered by
the Applicant fram the Customer, the Applicant 2eeks this Advance Ruling under Section 972 ) of
Coentral Goods and Services Act, 2007 (CGST Act) and the Maharashira Goods and Services Tax
Act, 20017 (3GST Act) on the applicability of tax exemption as provided under serizl no, 18 of the
Motification Mo.l 2201 7-Central Tax (Rate) doted the 28th June, 2007 as indicsted n para 11
above.

The Applicant has already paid the requisite fee of INR 5000 vide Challan no
SBINIS0S2 700096244 dated 09 May 2014,

Ti.il_?:: Applicant requests that the name of the customer from the contracts as shared along with this

.-iﬁpiicatiun, being confidential, is not disclosed in the fnal advance ruling to be given by the
' Agthority.

.:.E'TATEHEHT CONTAINING THE APPLICANT'S UNDERSTANDING OF HRATE OF

TALEXTGIRILITY N RESPECT OF THE AFORESAID CLARIFICATION{E) /
TRANSACTION(S)
In terms of Serial no. 18 of Noufication no. 122007 - Central Tax Rate F. No. 33472017, dated

28 June 2017, an exemption from Central GST has been provided for services by way of
transporiation of goods, The relevant extract of the notification is given below:

§r. | Chapter, Section, | Description of Services Rare Condition
ne. | Heading, Group or (percent}
Service Code
(Tariff) _—
18 | Heading 9963 Services by way of transportation of NIL NIL
Eo0ds —
a. by road excepl the services of -
i a goods trapsportation agency;
if. & COUrier agency,
b, by inland waterways




(i)

(i)

{iv}

{v}

{vi)

{wii)

{vidi)

{ix)

There is a similar exemption which has been provided under the Maharashtra Goods and Services
Tax Act, 2007 vide Serial no. 18 in Netification me, 1220017 - State Tax (Ratz) no. MGST
1017ACR, 103 (11 Taxation-1 dased 29 June 2017,

O the other hand, transportation services provided by a Goods Transportation Agency {GTA)
who issues o consignment nole are subject o payment of GST ol the rate of 3% (combined rate for
CGST and SGST without availment of credit of input taxes) or | 2% (combined rate for CGST and
SGST with availment of credit of input taxes).

The term GTA has been defined under the aforesaid notifications by way of an explanation as:

"goods fransport agency” means any person who providers service in relation o transport af goods
by rood awd issues consignment wote, by whatever naome called ™
As can be seen from the above definition of GTA, to qualify a person a GTA, it is mandatory thai
the perzon should be issuing a consignment note.

This position on taxability of GTA services 1 very similar to the erstwhile Service Tax regime
wherein service tax was applicable on GTA, provided the service provider issues 2 consigniment
nole iy the service recipient,

This matter has come up before various Courts in past wherein the issue was on applicability of
semvice tax wherein the transporter does not issue any consignment note.

In the matter of 2% Om Telecom Logistics vs. CCE, Debhi (201 3-TTOL-1430), Delhi - CESTAT
has held that a person is o be categorized as a "gonds transport agent”, only when he issues the
“ponsighment nole” in manner prescribed in statute.

Similar view has been taken by the Tribunals in the ollowing maiters;

a. CCE Guntur vs. Kanaka Durga Apro Oil Products Pvi. Lid, (2009 15 STR 399 -
Bangalore CESTAT

bo. i South Eastern Coal Fields Ltd, vs. CCE, Raipur (2016-TI0L-2773) - Delhi CESTAT

£ 4 Birla Ready Mix vs. CCE, Noida (2012-TTOL-2200) = Delhi CESTAT

) :.,-d. Morthern Coal Fields vs CCE, Allahabad (2015-TIOL-2459) - Allahabad CESTAT

- Mangama Sihorl Sugar Co. Liad, vs. CCE (MAMUACEDT 42004} - Delhd CESTAT

The Applicant #lso relies upon the discussions held in the GST Council meetings with respact to
applicability of GST rates on services. As per para 15.3 of the Minutes of the Meeting of the 14th
GAT Council meeting, the Council agreed to follow the same rate structure for most of the services
with a suggestion @ continue with the same GST rae on ransportation services which were
applicable in pre-GST regime. Kelevant par from the Minutes of the Meeting of the GST Council
meeting is reproduced below,

"He firther stated thal in the cave of serviges, the Cammijigs largely followed the following principles while
reconmerding the GRT rale stvuciice: (el gontisumnes of eremption for cartivin services. 5o ooy o moiatein
presgnl fax incidence on services, (b To swggest brogdly the same GST rafe for oifferem modes of
ramsportation services, more ar fexs ai the present rates [Tower thavi the general standord reate of 159 for
services] beconoe thy lognits for fransportation sector such at fuel, gic. werg st in GST) (o) Withdrawal of
examptions in cerfaln cares where such exemptions hod been extended decanse of fock of jurisdiciion; (d)

F



(xi)

(i)

L

Withdrawal af exempiion fn certain cases. ke Works Comiracd [o composite supply of servicel. The
Commitiee hod recommendsd withdemeal of pressm service fax exempiions, feeping tr viow the foct thar
sale gf poods dn there comfracd would uee anfracs GET avd It mighin aof be posaidfe ro segregue e velive
af rervices from the fotal value; (el For ensuring similar GET rates, when simllar supplies coudd be freated

it supply of services or goods [depending on foois of the casel 5o as to remave tax arbilrage [For example,
eravifer of g o use goodly is g service wimder GST v [Sokediile 1 Emicy 5 000 whereas the sale of simifar

goodys is supply of goodsh. He further stoled tha keeping these principles i mind, the Commistee hoad
recommended the goods and rervices that wonid fall inse differons rates, nosmely, NU, 5%, [2%, J8% 259,

aF alsa the Campensation Oess ranes and e f05T exempiions,
{3 ix suppdivd

On the service charges levied by the Applicant from the customer towards the transportation
charges 15 in anyway have suffered tax in the hands of the Applicant itself when it has discharged
service ax on the freight povment made by it to the trangporters whe have issued consignment
notes, The Applicant has nof claimed credit of input service tax on such services assuming that the
subsequent charge of ransportation charge by it from the castomer will not be subject io further
tax.

Considering the above referred legal provisions, past judicial precedents on this topic, and the
intention of the Government to confinse with the same exemptions es existed prior o
implementation of GST, the Applicant iz of the view that the charges recovered by the Applicant

i terms of the underlving confract with ifs customer, whersin no consignment note is issued by
the Applicant should not be subject o levy of GST under the Central and respective Stmte GST
lemishation.

- innal submizsion of the Applicont dt 11.02. 2008,

A Advance Rulings of other applicants/States are not binding.

- aDuring the hearing held on 12th September, 2018, Department Repressntative (DR), Sha N, G.

Deshmukh made his submizsions which were bazed on another decision of West Bengal AAR in
the matter of A% EMC Ltd and M8 TAC Electricals Private Limited. Basis the said decisions,
learned DR tried o classify the activity carried out by the applicant of supply of goods and certain
services ag works contract services.

we would like to submit that first and foremost, under Section 103 of the Central {oods and
Services tax Act, 2017 pfOGST Act), anv advance miling i3 binding only on the applicant who has
gought it and on the concerned officer in respect of the applicant Accordingly, AARS ruling as
cited above cannot be relied upon in the present case of the applicant,

It & & matter of fact, that there are divergent AARSs on similar subjects/ issues by different Stare
AAR Authorities. There is an AAR from Kamateks AAR in which EPC contract for construction
of a solar power plant was decided 1o be two independent contracts and decided accordingly -
attached as "Annexure |,

However, a3 stated above, in terms of Section 103 of the CGST A, all these AARS are binding
only on the applicant and jurisdictional officer. Hence, it is requested that the present application



is considered and decided without being influenced by any other prior AAR

Even for the sake of argument, since the lkarmed DR cited other AAR rulings in his submissions,

wewould like to highlight that the ssid ruling is not applicable in the applicant's case and that we

do not agres with the said submissions made by the learned DR as reasoned below,

i) In the case M4, EMC (attached as 'Annexure 2%, the applicant are delivering complete
solution to the cusiomer i.¢, they heve been awarded the contrast for setting up a subsiation
collectively called as tower package which includes supply of geods, erection of towers,
testing and commissiening of ransmiszion lines. Further, on the basis of the activifies carried
oul by M5, EMC, the autharity had held that M5 EMC has provided works contract services
for construction of Tower Package,

i} In the case of the applicant, as per confract no.3, the applicant is required o supply on ex
works basis, ter-alia, equipment and materials including mandatory spares from withm India
type testing, required for the complete execution of the +320KV, 2*1000MW FEC based
HVDC Terminals and as per contract no. 3, they are supposed to provide following services:

L Local transportation, insurance and other imcidéntal service
N Installation tha.rﬁtm
. Traiming charges

Az can be seen from the above, the applicant s not providing complete solution to the

% customer and is only executing a part of the solution. Further, the applicant is not required o

L]
L

Y s enrry oul any erection or commissioning of gaods and with the provision of services stipulatad
:' : Iiin the service confract it would not result into an immaovable property.
,-'Jiii]-*’ll is pertinent o mention that the Advance Ruling of M/s. JAC Electricals Pvi. Lid. {attached
g a5 'Annexure 3%, the supply misde by the applicant has not been held 10 be an immoveable
property. The Authority held 1 to be composite supply and réfrained from caegorizing it as a
works confract,

It is submited that works contract §s definsd as a composite supply amd mchudes a contract for

building, construction, fabrication, completion, erection, installation, fitting ouwl, improvement,
modilication, repair, maknienance, renovation, alteration of commibsioning of any mmovable
property whersin transfer of property in goods {(whether as goods or in some other form) i3
involved in the execution of such contract,

In the case of the applicant, the imtent of the contract no3 and 5 being executed by the applicant
is not in the nawre of erection, commissioning or Ming out, ete. Instead, contract no., 3 &t supply
specific goods a3 referred in para 4(ii) and contract no.5 & purcly for services which are not
nawrally bundled and hence cannot be treated as o composite supply resulting into works confrast
SEFVECES.

The applicant submits that the goods and services supplied by the applicant do not result in any
immoveable property which is a pre-condition to qualify the contract as a works contract under
the CGST Act



It has been held in various pronouncements by the courts that in chses where an object iz

Installed Tastened to the land for better running of the said cbject, and not for the benefit of land,

such ohject will not be considered as immaovahle property. Further, it has been held that if fixing

of a plant to a foundation is only meant fo give stability to the goods and where there iz no intention

i make such goods permanent, the foundation would not change the nature of the goods and make

it an immovable property.

The applicant would alzo hke w0 rely upon the following judgments in furtherance of their

argumenis,

(i} InaLandmark judgment the Hon'ble Apex Court in Sirpur Paper Mills Lid, [(1998) 1 5CC
400: {1998) 97 ELT 3), attached a5 "Annexurs 47, it has been held that the whole purpose
behind attaching the machine o a concrele bage was o prevent wobblng of the machine and
was to secure maximum operational efficiency and also safety, In view of these finclings, it
was held that the machinery assembled and crected by the appellant at its factory site was not
an immoveable property as something attached to the earth like 3 building or a tres.

Similar view is also taken in the following judicial proncuncements:
a. Commissioner of Central Excise v, Solid and Correct Engg. Works and Ors.
(2010 (175) ECR B {SC), attached as "Annexure 3,
b Sri Velayathaswamy Spinning Mills®s v. The Inspector General of Registration
1 ! and the Sab Registrar (20013 {2) CTC 551}, attached as "Annexure &',

TR 1'. e, Perumal Naicker v+.T. Ramaswami Kone and Anr (ATR 1969 Mad 346), attnched ns

23
:! & .Ui Annexure 7,
A

;hj"iew of the aforesaid judgments, the applicant submits that in the instant case, specific poods

A ";f.‘ifpp]ind by the applicant are installed only Tor the purpos2 of bemer functioning of the said goods
o

* and are capahbe of beinp removed and transferred from one place to another. Hence, the fact that

the sald goods is firmly but not permanently attached to the land means that the same i not an

immavzhle propesty.
The applicant is also making reference to Circular issued by Central Board of Customs and  Excise
("CBEC'), vide 37B Order No. S&L2001-CX issued under F. No. [54/2689-CX4 dated 15
January, 2002 ('the Circular), attached az 'Annexure 8’ wherein after realizing the anomaly in case
of plant and machinery assembled at site, issued the Circular clarifying the following:

fa) i items astemhled o erected ar sive and atfached By fonedition R oearih camnol b

dismantfed withwe substomilal damage 1o its companents and thus cannod be reassembled, then
vhve Hrems wanld wod be considered as moveable aud will, therefore, nat be exciaohle goody,

I"P'-'J{.l"ﬂ'ﬂ:lmuir ieredted ot site fexamply paper kg meching) are capable of being sokf or

shiffiedl ax srch after renraval from the bave and withowt dismantling fno §f Componsaparts
thg gosds wanld be canridered o b moveble and il excisahle The mere facr ol the goods,
ek being capabie of being sofd or shifted withei dismaniing, ave aeteelly dismeriled infe
their ¢componeats/ parss for ease of transportation eic, they will nof cease fo be dutiable merely
bocase they cre Iransparted in dlamantled condiiion._. "



C.

—
the agreament betwgan the responden amd Mo Nippon Seike Kebrelikl Kaiihe (85K The agregiment 15 in

Relying on the aforesaid circular the applicant contends that as the underlying goods, once
installed, are capable of being removed and wansferred from one place w0 another without
substantial damage, the same should undoubtedly qualify as movable property,

The applicant has scparate contracts for supply of poods and services; cross fall breach
clause in the two contracts does not alier the nature of contracts to composite supply

The applicant is of the firm view that cach of the activities to be carried on by the applicant under
the aforementioned fwo contracis are independent and distinet supply of goods and services which
cannot be regarded as one single contract, Merely because the activities take place as o continuwous
chain of cvents docs not alter fact that each of these activities were separate activilies,

In case of Commissioner of C. Ex., Versas Technical Associntes reported at 20011 (243 5TR
567 (T, = Del.), attached a3 "Annexure 9° it was held that the service of transportation of faulty
iransformers and the service of repair of such faulty transformer are distinet services, [t appears
that the present case is directly covered by this decision, Tt is submitted that the facts in the present
cose are far better than that invelved in the above referred case,

Reliance isalso placed on the decision of the Supreme Court in the Income Tax Officer and Others
v, Shrivam Bearings Led, - (1997 10 5CC 332, anached as "Annexure 107 where in the Supreme

Couri held as under:
"y e el prepoved fo ageee that the High Cowet kas nor corrveily undersiood the purpors of

fwioparts. It is true that the two parts are interdependent bat vet the consideration for the sale of irade secrety
||I:Iﬂ":l orsideraiion of fechnical avsistanee s separaely provided for and mesrloned under separate sections.
: a5 the considermlion for the fechnical assistance is covcerred, Wx imeabilify i nof in donbl. The only
wuy e with respect fo the Lavabiline of !, 65000 LS Dotlars wihick (s stépdated as the considerarion
*worle o trovele secrets. The agrecsncad specifically sas fhar ol sodd sale b affecred in Sapan, e are

_ ,..’-" preehle 1o e on Wbl busls I cows Be sald it ady poert af e 2ol apronad fuee deer earned in fadia

Further in the case of Ishikawajma-Harima Heavy Indus. Letd. Vs Dir, OF Income Tax,
Muombai 2607 (6) STE 3 (5.C.), aftached as "Annexure 11°, the assesses was (o develop, design,
engineser and procurs equipment, materials and supplies, to erect and construct storage tanks and
some other serviess for Petronet LMG in Indin The contract, inter alia, involved onshore services
as algo offshore services. Scparate prices were mentioned in the contract, One of the contentions
of the Income Tax depariment was that the entire contract |5 one composite contract and therefore,
income tax is payable even on offchore services. The Supreme Court in this case held as under:
"6 Fhus ceme i cleorly distinguishatde from the facts of the prezent case, JHce (e pavmend for
the ofi5hare and onshiore supphy of poeods and services were in itself clearly demarcared and canner
ke held fo be o gomplete contraed thar s to be resd oe o whols and not i peris.
KO We wondd I the afordme rrlorad confext consider the guestion af divieion of taxable fmcoene gf
aifshone services, Pories were ad iderm il there gxisted @ aigtingtion bevween onshore suppdy amd
offichve supply. The intention of the partizs, this, met b Judged from different fypes of services,
differens tupes of prices, avaise diffirent carrencies in which the prices gre fo be pord

Moreover, the Hon'hle High Court of Kerals has in a8 matter concerned with an identical issue in
B



the case of applicant themselves (Siemens India Limited vs. State of Kerala 2003-(132)-5TC
0418, attached as '‘Annexure 12" held that when nwe separate contracts have been entered intg by
either parties identifving two separale works viz. supply and service then It Is wrang in holding
e paure ax trdivivéble contract
A Briet summary of the case and relevant extracts of the judgment rendered by the Hon'hie High
Court of Kerala is outlined herein balow:
In the instant case, the Hon'ble Court had found thiat
"Slemeny fadia Ld war recendng wart arders from the Comibimes Rlaoamd Ziece Limied (CREL) for the supply
ord wreerion of elecirical equipmeris. The ward  orders were spill into Dwa, one for design, eagineering,
rarafaciuring, festing and supply of equlprmernits ard moterials and the other for erecition and comnmizsioning
of the eguipmenis The first arder i characierized ar "mupply order” and the second one o5 “servior arder”
Mowaver, the astesiing cuthorily procecded ax i the cominaots ertered infe by the assessee with CBEL are
imdivizible comtract for the purpose of charging the leve of VAT under the KGRT Act
Hefore she Honte High Coues the Appeliane bad comended thar “the gurborlty war weong i bolding tha
fhe comiract 15 o mavisible contract As @ maiter of face, the werk arder will shiow tha there ard two
separale Works, sapedy order aed service onder,”
After hearing the patties, and after going teongl the records, the Hon'tle Court fad beld thae Ywe ave of
She apinior thar the mratier b o be comiidered again by the asseErimg anthority, The aTFENEIng authority
dakes the view that f iRis core. there ©F indivisible comtract. So far as thiv case I concerned, accerding fo
w0 L wned Beedlvleible, &t coerdaing fwo pares; suppdy oeder and servioe prdir, Aceerding fo s, Mg Tribacmed
af_correct in Roldi there was omly one confracs. The work svder el sfow that [f confaing o Boes;
ardker amd service order. Price s ofvo shows separarelis. The right of the Buyer o fripeel the povels

1t
n"tj'i!'c they are travsperied v ofse preserved. 8o oalso, the goods are insumed, Wiker the goody were

_" it the axsescee tronferved B fitle fo e propenty lo comingn Binoni fine Limiied ™

iz subraitted that the ratio of the above decizsions iz squarely applicablein the facts of the present

" 3 case, since even in the present case it was the intention of the parties to regard each of the activities

as distinct and separate

A similar question had arisen in the case of transportation of coal‘other mined products within the
mine or for transporation outside the mine. Transportation of goods by read is liable to service
tax under the category of 'Goods Trangpor Agency Service" weell st Jan, 2005, The minmg
setivily per se became Hable o service tax wief. LstJune, 2007, CBEC clarified in Circular dated

12th Mov, 2007 that the transportation of mined product is post-mining activity and is charpeable
i service tax under the relevant taxable services, ie, "Goods Transport by Road”. The relevant
portion of the circular was reproduced below:
"Mining Service — Applicability of Service fax on activities undertaken in mining sector before
I=6-2007
C.B.E. and C. Letter F. Wo. 232/2/2006-CX. 4, dated 12-11-2007, attached as ‘Annexune 13,
Subject: Applicabiiity of Service fax on activities wederfaken of mines priov o enacoment of the

Finance Rill. 2007 - Regarding



Handling and transportation of coalimineral from pithead fo a specified location within the
minefactory pr for transportation owiside the mine:

" However, in cate,

such transportation iz undertaken by mechanical systems, such as conveyor belt system, ropeway
SYElem, Merry-go-round svstems o, and the same is not transperted by road, no servics tax would
be chargpeable. Service tax is, however, chargeable under cargo handling service, even if the
I iz, wn loading and similar activities are done uging mechanical aystems ™
In other words, though the activity of mining was nol gttracting service tax lizbility priorto 151
June, 2007, service tax was collected on transportation of mined products under the category of
'Goods Transpord Agency Service” w.ef, 121 Jan, 2005 on the ground that it is a separale and
distinet sctivity,
From the above, it can be adduced that each contract 35 to be treated as a distinct contract. Since,
in the instant case the supply of goods 15 on "ex-works® bazis under the "on-shote supply contract”
and that through a separate *Service Contract” the applicant i entrusted with the responsibility of
delivery of the goods at Customer’s site. The confracts should be treated as twa separate confracts
and since the applicant does ot issue any consignment note, no GET iz pavable in ferms of Serial
no. 18 of MNotifieation no. 122007 - Centrad Tax dated 28 June, 20017 and Serial no. 18 in
Motification na, 1227017 - State Tax (Kate) dated 29 June, 2017,
Hence, the applicant is of the view that the charges recovered by them in termz of the undarlying
 contract with its customer, wherein no consjgnment note is issued by the applicant, should not be
gub#ntt-:u levy of GST under the Central and respective State GST legislation
Fur
/1y

T transportation’ freight charges only and other charges (insurance and other charges) are

¢ the applicant would alzo like to highlight that the onshore service contract was revised on

2018 (copy Attached as "Annexure — [4') 1tcould be seen that the contract is predominantly

s 7 ncidental o transportation’ freight charges. Circular - F. No. 354 / 8$820015-TRU issued by

CBELC in this regard is attached herewith as ‘Annexure - [ 3,

il hod decided o continue ices as were applicable
in pre GST regime
In para § and 9 of our application, we have quoted a few judicial precedents from the pre.GST
regime, wherein the various Tribunals have upheld thar issuance of a 'consignmen? note’ is a
mandatary condition to qualify a person as 'Goods Trangport Agent’,
In para 10 of our application, we have also quoted the extract of the minutes of the 14th GST
Council meeting wherein the Council has decided to continue with similar rates of GST on services
which existed prior to introduction of GST. The applicant states that the decision of the GST
Council is binding on the authorities.
We request your good self to take the above submissions on records and in case any further
information or clarification is required, we will be duty hound to submit the same,



CONTENTION = AS PER THE CONCERNED OFFICER

The submission, as reproduced verbatim, could be scon thus-
STATEMENT CONTAINING THE APFLICANT'S UNDERSTANDING OF RATE OF TAX/EXIGIBILITY
IN RESPECT OF THE AFORESATD CLARIFICATIONS) !/ TRANSACTIOMN[S)

The submission of applicant is that, in terms of Serial no. 18 of Rotification no. 122017 — Central Tax
Rate F. Mo, 33412017, dated 28 June 2017, an exemption from Central GST has been provided for
services by way of transporiation of goods except services of= by road excepl the services of-

L i pods transportation agency;

il & courier agency;

The term GTA has been defined under the aforesaid notifications by way of an explanation as:

“godds trauspart ayency ' means any person wio provides service in relation e franspers of
goods by road and isswes consignment note, by whatever name called.”

Since the applicant has not fssued has not issued any consignment notes to the service recipient he
is nota GTA hence he is his covered by the scope of said notification. According 10 the applicant the person
can be categorized as a GTA only when he issues consignment note. For this he has placed reliance upen
following decisions on the applicability of service tax on services rendered by a GTA-

1. Mz Om Telesom Logistics vs, CCE, Delhi (2018-TTOL-1 430}, Delbi - CESTAT
2 CCE Guntur vs. Kanaka Durga Agro OQil Products Pvi, Lid, (20009) 153 5TR 399 -
Bangalore CESTAT
; g, South Eastern Coal Fields Ltd. vs. CCE, Raipur {2016-TTOL- 2773) = Delhi CESTAT
4 Birla Ready Mix vs, CCE, Noida (200 2-TTOL-2200) — Dethi CESTAT
| o5l Norihern Coal Fields vs CCE, Allahabad {2015-TIOL-2459) — Allahabad CESTAT
o ;’ﬁ Mandganj Sihori Supgar Co. Lid. vs. CCE {(MANU/CEAN942014) - Dethi CESTAT

: *" It i Further submitted that the applicant has already discharged service tax on the freight payments
made by it to the transporters who have issued consignment notes to the applicant and transported the
goods to customer. The Applicant has not claimed credit of input service tax on such services assuming
that the subsequent charge of transportation charges by it from the customer will not be subject to further
[F L

In shert since ne consignment note i issued by the applicant to its customer the applicant should
o be subject to bevy of GST under the Central and respective State GST legislation being covered by the
scope of nofification s mentioned above .

REPLY TO APPLICANT'S SUBMISSION—

The applicant a4 an smzociate of the Joint Venture of M/S SIEMENS ACG, GERMANY(lead
partner) and M/S SUMITOMO INDUSTRIES LIMITED , JAFAN ( other parmerjhas been awarded,
“hlotification of Award” (NOA) vide reference noCC-CSA08-SRIHVDC 5249/ T/GT0MRMNOAVT217
dated 22-03-2017 for VSC {voltage source converters) based HVDC Terminals barween Fugalur and North
Trichur. This invelves supply of equipment and services both on off-shore as well as on-shore basis.

For certiin reasons the JV has proposed the divislon of scope into six contracts as given below:



1. off shore supply contract (VSC part)

2. off shore supply confract (cable system part)

3, on shore supply contract (V3 part)

4. on shore supply contract (cable system part}

5. on shore services contract (V3T part)

fi. on shore services contract (cable system part)

The applicant is concemned with contract number 3 with respect to on shore supply contract {V8C
part) and contract namber 5 with respect to on shore services contract (VB0 part)

The above mentionsd division is as proposed by IV executing the entire contact [n the para 2.2
of the contract it is mentioned that, “Motwithstanding the award of work under six separate contracis, the
JV shall be overall responsible 1o ensure the execution of all the six contracts to achieve successful
completion and taking over of the works covered under the package and operational neceptince by the
emplover as per the requirernents stipulated in the bidding documents. It is expressly anderstond and agroeed
by the JV that any default or breach by the JV partners under the first contact and or second contract and
or the fourth contract and or the sixth contract and or beach by the associate of 1V Siemens-1 under the
fifth contract shall sutomatically be deemed as a default or breach of this third contract also and vice versa,
and any such default or breach or occurrence giving us a right to terminate the first contact and or second
contacl and of the fourth contract and or the fifth contract and or the sixth contract, sither in full or part
and or recover damages under those comiracts , shall give us an absolute right to terminate this
-.En-ntmcl st vour risk, cost and responsibility, either in full or in part and’'or recover damages
ul'llﬂ..ﬂf'-lhlﬁ “Third Contract' as well, However, such default or breach or occurrence in the
'Fitse lfrnntract‘ and/or 'Second Contract’ and‘or 'Fourth Centract' and/or 'Fifth Contract’
anl:liu-r“ihl: '‘Sixth Contract, shall mnot automatically relieve vou any of your obligations under
th_}n_ _?_T‘.hud Contract’. 1t is also expressly undersiood and agreed by you that the

é'qkﬁ ment/materials supplied by you under this "Third Contract’, by SIEMEMNS AG on behall
,v.-'-"'r _l.;'u' under the First Contract’, by SUMITOMO on behalf of IV under the 'Second Contract’
and ‘Fourth Contract’, as per identified scope of works in respective Contracts, when crected,
ingtalled and commissioned by vau under the 'Fifth Contract'! by SUMITOMO under the "Sixth
Contract' shall give satsfactory performance in accordance with the provisions of the
Contract(s),

In ¢lause 3.2 it is mentioned that, “Notwithstanding the break-up of contact price, the contract shall
at all times be construed as a single source responsibility contract and any breach in any part of the
contract shall be treated as breach of the eatire contract,

Thus it is seen that,
i.  The contract awarded In substance and essence isa compesite contract as defined in section
20300 of the C.G.5.T. Act, 2017 for supply of goods and services.
{l. The third contract cannol be executed by the applicant independent of fifth contract that is the
gaads cannot be supplied and used in the contract unless they are transported and delivered 1o

the site, in other words, the third contract has ne legs unbess tied with fifth contract,
12



iii. The contraciee is aware of the interdependence of the two contracts as it is a single source

responsibility contract,

iv. The contracts are coversd by the cross fall breach clavse that is breach of one will be deemed

as breach of other.

The decisions relied upon by the applicant in suppoer of his claim are nol applicable to the facts of
the case considering the fct that the nature of contract is composite.

Further the question that the services rendered are not lishle to G5T on the ground that applicant
iz not & Good Transport Agency and no consignment note has been issued by the applicant has alresdy
been decided by the West Bengal autharily for Advance Ruling on 12022018 in case of M/S EMC
Limited, In this case the applicant was stated 1o be a supplier of materials and allied services for erection
of towers, wesiing and commissioning of transmission lines and setting up sub-stations collectively called
the tower package. The applicant entered into two contracts one for supply of materials st ex-factory price
and the other for supply of allied services like survey and erection of towers | testing and  CoMmmiIssIommg
of tranemission lines which mcluded inland or local trensportation | in tmnsil inserance, loading unloading
for delivery of material and slorage 3t contractzes sitle, The applicant transperied the goods to the confractes
by hiring the services of a iransport agency and raised separate freight bills on the contractes as per the
second contract, The West Bengal authority for Advance Ruling after considering the argument’s and lerms
of the contract held that the applicant is a supplier of works contract service, of which Freight and
transportation is merely a component and not a separaie and independent identity and GST is to be paid (@
Fﬂ-"}'.’:_.:!n thie enfire value of the compasite supply, including supply of materizls freight and transportation,

; P :
erectlon, commissioning etc.

xjmnn-ﬂ-.:r case decided by the West Bengal authority for Advance Roling on 27022018 in case
of M/S Eﬁf: E.h:ctru;.als private lkmited. Ivis held that services of transportation, in tansit insurance and
J:nadmg ﬁwldadng being ancillary to the principal supply of goods the same shall be treated to taxation
um}e];.-.i'emlm; &) of the GST act and the consideration receivable on that account be axed accondingly.

i it Inckdentally in the both the cases cited above the awarder of the contract s M/S Power Grid
= Corporation of India and the contracis have been divided as proposed by the applicants into ens for supply

of goods and the other iz for supply of services but the contracts in essence are composite.

Though the application is maininable &s stated by the applicant since the question is not decided
in any proceeding in the case of applicant under any provisions of the GST Act but the same is no longer
res<lntegra in view of decisions of West Bengal authonity for Advance Ruling cited carlier. Hence the
gquestion should be decided against the applicant that Is applicant should not be held © be cligible for
exemption from CGST as preseribed in Serial no, 18 of Notification no. 122017 - Central Tox Rate F., No.
334712007, dated 28 June 2017 and alse for exemption from SGST as prescribed in Serial no, 18 in
Motification no, 122017 - State Tax (Rate) no, MGST 1017C R, 102 (11Y Taxation- | dated 2% June 2017
and should be held liable to tax as a works contract service

4 HEARING



The case was taken up for Preliminary hearing on di. 12.09.2018 when 8h. Vikas Garg, Direcior
Mndirect Tax, Sh. Mahesh Pamerkar, Chief Indirect Tax along with Ms. Kajal Bhadra, Senior Executive
appeared and requested For admission of application a8 per contenfions in therr ARA. Junsdictional
Dificer, 8k W, G, Deshmukh, Dy, Commr. of S TRALVAT-E-(04) C_B.D., Belapur appeared and made
written submissions.

The application was admitted and called for final hearing on 0708 2018, Sh. Vikas Garg, Director
Indirect Tax, along with Ms. Kanchan appeared and argued case on meril. Jurisdictional Offcer, Sh, M.
G, Deshrnukh, Dy, Comme. of S TARALVAT-E-004) C.B.D. Belapur sppeared and stated that they have
already made written submissions, We heard from both the sides on this matier.

05. OBSERVATIONS---

We have gone through the Rcws of the case, oral and written submissions made by the applicant as
well a5 the jurisdictional officer and the applicable provisions of the GST laws in this regard.
The applicant is a registered person under GET LAW and is a leading manufacturer and distributor
af a wide range of power and control cables in India. In the present application the applicant has stated
that they are engaged in the work of supply, laying and terminating of 220 KV UG cables package to the
recipient and the engapement comprizes of two separate agreements with respect 1o supply of goods and
services. One of the major Public Sector Undenaking in the state of Harvana {In short © the consumear”)
has placed an order on the Joint Venture (JV) of M/, Siemens AG, Germany (Lead Partner) and Ms,
'S:mni:mmr:- Elecrric Industries Ltd, Japan {other Pariner) through their * Motification of Awsrd (MOA) for
VEC based HVDC Terminal between Pugalur and Morh Trichur, Basis the shove applicant is of opinien
' that an exémption from payment of GET has been provided for services by way of transportation of goods
. by m:aﬂ'mﬁer than services of GTA and a courtier agency in terms of the said notification. Applicant in
d suppﬂ-lh{"hig exermption claim has strongly relied on the fact that he hes not isssed consignment notes to
i_he'Eﬁlifn::recipi:niand thus not a GTA as defined in the said notification. Before we discuss the questions

; rajspﬂ':in this application, we feel 1t necessary first to decide whether there exist six different contracis
Lind:rl.at:n by the applicant ar one entire contract, However, with respect to the activity, we find two
different views, The applicant iz of the view that the charges recovered by it n terms of the contraet from
its customer constitute a separate “services contract’ executed through local Transporter on payment of
G5T, whereas the local transportation: charges recoversd from the customer as per ferms of the contract
without the consignment note issued by the applicant exempt from levy of GST.

Per contra Fursdictonal Officer is of the view that impugned contract is a composite supply of
services of works coniract as defined w/s 201 19) of the GST Act, of which transportation / freight s merely
a compenent and not a separate supply and thereby applicants supply is not covered by the exemption at
Sr. Mo, [& of Motification Mo, 12/2017 Central Tax (Rate), F Mo, 334712017 dated 28th June, 2007,

In this view of the matter, the issee raised before us is related to the applicability of rate
notification  entry Sr. 18 of notf. 122017 to the tansaction carried out as per the contract made by the
applicant. The issue i very limited, Before deciding the applicability of notification entry, it is necessary
1o examine the terms of contract mede between the parties, its nature of transaction and intention of the

[



customer We find that, there are two separale contract: provided by the applicant which represent the
nature of transaction The relevant portion of the contracts are reproduced here for the understanding of
the transaction as under,

(i) The Frist contract— for Ou-Shore Supply Contract-l--

Sub.: Motification of Award for On=Shore Supply Contract=1 for 320K, 2 X 1000MW VEC based HYDC
Terminals and [C XLPE Cable system between Pugalur and North Trichur associaned with HVIDC Bipole
link between Western region (Raigarh, Chhattisgarh) and Southern region (Pugalur, Tamil Nadu-Morth
Trichur, Kerala)
Specification Mo; CC-CH698-SR2HYDC-3240 745 1R International Competitive Bidding.
Clauses -
20 AWARDOF CONTRACT AND ITS SCOPE -
2.1 We confirm having stcepted the Bid of the IV of SIEMENS AG and SUMITOMO (refemed 10 at
para |4, 1.7 and 1.% above) read m conjunction with all the specifications, terms and conditions of
the Bulding Documents ncluding Record Wotes of Clarification Meetings referred 1o atpara 1.3, 1.3
and 1.6 above (hereinafter referred to as “Bidding Documents') and specific confirmations recorded
in the Record MNotes of Post Bid Discussions (referred to at pam 1,10 abowve), and award on you, the
‘On-Shore Supply Contract-1' (also referred to as the "Third Contract”™) for the subject package,
for supply of equipment and materials including mandatory spares except £320kY HVDC Cable
(including some of its associated flems) from within India and Type Testing (as applicabile), required
for the complete execution of +320KY, 2X1000MW VEC based HYDC Terminals and DC XLPE
Cable system between Pugalur and North Trichur asseciated with HVDC Bipole link between
‘n‘v'qsifm region (Raigarh, Chhastisgarh) and Sowthern region {Pugalur, Tamil Madu- Morth Trichur,
I'{.:a:n'ﬁj, as detailed in the Bidding Documents referred o hereinabove, The scope of work under this
_.ffih_ﬂ‘.:ct inter-alin includes the following:
o _I 'ﬂﬁ.{j_m. Ex-works supply of equipment and materials including mandatory spares from within India,
T':,'pe Testing (as applicable), required for the complete exscution of the 1320KV, 2X 108 W VEC
based HV DL Terminals and DC XLPE Cable system between Pugalur and Morth Trichur associated
with HVDC Bipole link between Western region (Raigarh, Chhattisgarh) and Southern region
(Pugalur, Tamil Nadu-North Trichur, Kerala),
The seope of work under this Motification of Award {NOA) shall also include all such items which
are not specifically mentioned in the Bidding Documents and/or the JVs bid but are necessary for the
successful completion of the scope under the Contract for 1320V, 2X1000MW VST based HVDC
Terminals and DC XLPE Cable system between Pugalur and Morth Trichur associated with HVDC
Bipole link between Western region (Raigarh, Chhatiisgarh) and Southers region (Pugalur. Tamil
Madu- Morth Trichur, Kemla), unbess otherwize specifically excluded in the Bidding Doecuments or in
this MORA.
2.2 As per para 1.4 above and as fied up in Clarification Meetings, we have alio notifled the following

Maotifieations of Awards;
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(a) on the Lead Partier of JV ie. SIEMENS AG on behall of JV of SIEMENS AG and SUMITOMO

vide our Maotifleation of Award Ref, Mo, CC-CS%98 SRLAVDC- 124070 NOA-TFI13
dated 22.03.2017 for award of 'Off-Shore Contract-F {also referred to as the "First Contract”) for
the subject package, covering infer-alia, all works to be performed in countries outside India
including CIF supply of all equipment and materials imcluding mandafory spares except £320kY
HVDC Cablefincluding some of it stsocited items), to be supplisd from abroad including
corresponding type tests and training 1o be conducted sbroad, required for the complete execution
of the + 320KV, 2X1000MW VEC based HVDC Terminals and DC XLPE Cable syatam between
Pugalur and Morth Trichur associated with HVDC Bipole link between Western region {Raigarh,
Chhattisparh) and Southern region {Pugalur, Tamil Nadu- North Trichur, Kerala), as set forth in
the Bidding Documents,

{b} on the Other Partner of the IV e SUMITOMO on bebalf of the JV of SIEMENS AG and

SUMITOMO,  wvide our MNofification of Award Rell Mo, COCOCS49E-SELHYDLC-
F20TAETIVRNOA-LET214 dated 22032017 for award of "0f-Shore Contract-11 {also referned
1 as the "Second Confract’) for the subject package, for design, engineering, manufacture and CIF
supply of 23206V HVIDNC Cahle and some of ifs associaed items including mandatory spares (if
any), Type Testing and Training to be conducted owiside India, required for the complete
execution of the +320KY, 2X1000MW V5C based HVDC Terminals and DC XLPE Cable system
between Pugalur and North Trichur associsied with HYDC Bipole link between Westermn reghon
(Raigarh, Chhattisgarh) and Southemn region (Pugalur, Tamil Nadu- Morth Trichur, Keralal, as sct
forth in the Bidding Documents;

fc) on the Other Partner of the JV ie. SUMITOMO on behalf of the JV of SIEMENS AG and

g

ﬁﬂrl'vI]TDMEI vide ouwr Motification of Award Ref MWe. CC-CS54698-SRIHVDC-

{ gm;:rmmmﬂm -G dated 22032007 for award of "On-Shore Supply Contraci-IT {also

E?f:rp::l i ax the 'Fourth Contract) for the subject package, for supply of some wms ncluding

“ " mandatory spares (if any) for +320kV HVDC Cable system from within India and Type Testing

(as applicable), required for the complete execution of +320KY, ZX1000MW VEL based HVDE
Terminals and DC XLPE Cable system between Pugalur and Morth Trichur associated with HVIC
Bipoke link beiween Westem region (Raigarh, Chlattisgarh) and Southem region (Pugalur, Tamil
Madu- North Trichur, Kerala), as set forih in the Bidding Documents. .

(d) on you vide our Motification of Award Ref. Mo, CC-C5/608 SR2/HYVDL-2M9 7/ (VRNOA-

V/7217 dated 2203 2017 for award of 'On-Shore Services Contract-1" (also referred to as the 'Fifth
Contract”) for the subject package, for performance of all other activities inter-alia including
port handling of the Plant and Equipment including mandatory Spares (except +320kV
HYDE Cable and some of it's assoclated ftems) to be supplied from abrosd, loading, inland
transportation and insurance for delivery at site, insurance, unloading, storage and handling
at site, installation imcluding civil works, testing and commissioning including Performance
Testing in respect of all Plant and Equipment supplicd under beth 'First Contract' and

*Third Contract and any other services specified in the Bidding Documents;
[l
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(¢} on the Other Partner of the 1Y ie SUMITOMO on behalf of the IV of SIEMENS AG and
SUMITOMO  vide our MNotification of Award Ref. No. CC-CS/698-SR2/HVDC-
INVTAGTURNOA-VT218 dated 22,03.2017 for award of 'On-Shore Services Coniract-1] (also
referred fo as the Sixth Contract) for the subject package, for performance of all other activities
imter-alia including port handling of the Plant end Equipment including mandatory Spares for
#3120V HVDC Cable and some of i15 associated items to be supplied from abroad, loading, inland
transporiation and insurance for delivery at site, insurance, unleading, storage and handling at site,
installation inclding civil works, testing and comm issioning including Performance Testing
in respect of all Plant and Equipment supplied under both "Second Contract and "Fourth
Contract and any other services specified in the Bidding Documents,

Motwithstanding the award of work under six separate Contracis in the aforesaid mannes, the J¥
shall be overall responsible to ensure the execution of all the siv Contracts to achisve
successful completion and Taking Over of the works covered under the package and
ODrperational Acceptance by the Employer as per the requirements stipulated in the Bidding
Doguments, I is expressly understood and agreed by the JV that any defoult or breach by the IV
partners under the ‘First Contract” and'ar "Second Cantract and‘or the "Fourth Contract and/or the
‘Rixth Contract andior breach by the Associate of 1V - SIEMENS-1 under the “Fifth Contract shall
auromatically be deemed as a default or breach of this "Third Contract alao and vice-versa, and any
such defanlt or breach or occurmence giving us o righl to terminate the 'First Contract andor "Second
e W Contract and! or "Fourth Contract and/ or ‘Fifth Contraet and/or the Sixth Contract’, either m full
: orF in part, and'or recover damages under those contract(s), shall give us an absolme right 1o
A inate this Contract at your risk, cost and responsibifity, either in full or in part and/or recover
Il, ;ﬁagns under this "Third Contrect as well. However, such default or breach or eccumence in the
I,FI * .:I}I’iﬁl Contract and/or ‘Second Contract’ and or Fourth Contract andor 'Fifth Contract and/or the
. ‘;,:;'I'Sixll.h Contract, shall not automatically relieve vou any of your dbligations under this "Third
..-""‘-j Contract. It is also expressly understeod and agreed by you that the equipment'materizls supplied
by yoan under this “Third Contract, by SIEMENS AG on behalf of I'V under the "First Contract, by
SLMITOMO on hehalf of IV under the Second Contract and Fourth Contract identified scope of
works in respective Contracts, when erecied, installed and commissioned by you ander the
'Fifth Contract’! by SUMITOMO onder the Sixth Contract shall give satisficlory
performance in accordance with the provisions of the Contraci{s).
3.0 CONTRACT PRICE =
3.1, The total Comtract Price for the entire scope of work under this Contract shall be EURO
B2.463,172+ USD 235,584 + INR 8,345,326,393 (Euro Eighty Two Millien Four Hundred Sixty
Three Thousand One Hundeed Seveiry Two plus US Dollar Two Hundred Thirty Five Thowsand
Five Hundred Eighty Four plus Indian Rupees Eight Billion Three Hundred Forty Five Million
Three Hundred Twenty Six Thousand Three Hundred Ninety Three only) as per the followmg
break-up:



Sr.MO Prise Component

Mmoumni

I Ex-works Price Companzn ELRO  H2,443.172
HUSD 235,584
+HINR  R,345326393
] | Type Ted Charges [zluded
Tkl fow Third Contract [ 142) ELRC 8463172

HUSD 235,584
HNR 8,345326,393

3.2 Notwithstanding the break-up ofthe Contract Price, the Contract shall. at all times, be construed as
a gingle source responsibifity Contract and any breach in any part of the Contract shall be treated

as a breach of the entire Contracl

5.0. For release of advance payment (admissible o= per the Bidding Documents) equal to 10% of the

Ex-works Price component of the Contract Price for Main Equipment (excloding spares), vou are,
inter-alia, required to fursish Bank Guarantee for the eguivalent advance amount, as detailed ai
APPENDIX (NOA)-3. Further, please note that fumishing of all the Confract Performance
Becurities under the "First Contract’, "Second Contract, 'Third Contract, 'Fourth Contract', 'Fifih
Contract and "Sixth Contract by the J¥ and Contract Performance Securities under "Third Contract’
and 'Fifth Contrsct’ by vou (Assoctate of the IV La, SIEMENS-1} shall be one of the conditions

precedent for release of advance under this Contract.

P 7.0 The schedule for Takng CverTime for Completion of the Facilities by the Emplover upon successful
R completionof the 320KV, ZX1000MW V5O based HVDC Terminals and DT XLPE Cable system
; .:he'rwe:m Pugalur and Marth Trichur associated with HVDC Bipole link batween Western region
/ 5&13133;11, Chhattisgarh) and Southem region (Pugalur, Tamil Nadu- Morh Trichor, Kerala) and the
,"JT ;:'i.ddiﬁnml Time for Completion for_all_coniraciual purposes in line with the provisions of the

a - leiddhg Documents shall be as follows:

SrNo | Completion { Taking Over) of: Duration from the effective date
of contract
Time for completion
1. [ +320KV, wo I000MW Valiage Source Converter
{VSC) based HVDC transmission systom botween
Pugalur { Tamil Madu) and Marth Trichoer (Eerala)
a. Monapale 1 and associated Cable system 38 months
b, Monopoke 2 and associated Cable system 38 months
| Additional Time for Completion: 30 weeks

#Additlonal Time for Completion shall be subject to levy of Liguidioted Damages (LD o3 per provisims of

Bidding Documers’

*The Time for Completicn {Taking Over) for (ke Roplica along with Besl Time Simulstor and [PSRTS foe real

fime shaches included in the above Facilities will be 45 mombs.



8.0 This Noufication of Award constitutes formation of the Contract and comes into force with
effect from the date of issuance of this Nofification of Award,
9.0 ¥ou shall enter into a Contract Agreement with us within twenty-eight (28) days from the date of this
Modification of Award.
i) Second contract — for On-Shore Services Contract-I
Motification of Award for On-Shore Services Contraci-1 for + 320KY, 2 X 1E00MW V50 based
HVDC Terminals and DC XLPE Cable system between Pugalur and Morth Trichur associated with
HYDC Bipole link between Western region {Raigarh, Chhattisgarh) and Southern region {Pugalur,
Tamil Madu-Morth Trichur, Kerala} Specification No: CC-CRA98-SRIHVDC-32487/G10R
International Competitive Bldding .
Clauses—
.0 AWARD OF CONTRACT AMD ITS SCOPE —
We confirm having accepted the Bid of the JV of SIEMENS AG and SUMITOMO referred to at para
14, 1.7 and 1.9 above) read in conjunct all the specifications, terms and conditions of the Bidding
Documents including Record Notes of Clarification Meetings referred to af para .3, 1.5 and 1.6 above
{hereinafter referred to as "Bidding Documents') and specific confirmations recorded in the Record Modes
of Poest Bid Discussions (referred o &1 para 1,10 above), and award on vou, the 'On-Shore Services
Contract-1' (also referred o as the 'Fifth Contract) for the subject package, for performance of all other
acfivities inter-alia including port handling of the plant and Equipment including mandatory Spares fexcept
#3206V HVDC Cable and some of its associated items) to be supplied from abroad. loading. inland
rrunsportation and insurance for delivery & sie, insurance, unloading, storage and handling al sile,
imfnlln_ri’t?n including civil works, testing and commissioning including Performance Testing in respect of
ali F?ﬂlri‘[:]:lrbd Equipment supplied under both 'First Contract’ and "Third Contract’ and any other services
gpgn::il"'ri'-ﬂl‘r:in the Bidding Doeuments relerred o hereinabove.
-; '!I're scope of work under this Notification ol Award (NOA ) shall also includea all such items which
: ';m_- not specifically mentioned m the Bidding Documents and’ or the 1V bid but are necaszary for the
succesaful completon of the scope under the Contract for $320KY, 2X10006MW VSC based HVDC
Terminalz and DC XLPE Cahle syeiem between Pugalur and Morth Trichur associated with HVDC Bipole
link betwesn Western region (Raigarh, Chhattisgarh) and Southern region (Pugalur, Tamil Nadu- North
Trichue, Kerala), unless otherwise specifically excleded m the Biddmg Decuments or incthis NOA,
2.1 .As per para 1.4 above and as tied up in Charification Meetings, we have also notified the following
Maotifications of Awards: m
{a) on the Lead Parmer of JV i.e. SIEMENS AG on behalfof JV of SIEMENS AG and SUMITOMO vide
our Maotification of Award Ref No. CC-CS/698 SRIHVIDC-3249 75 VRMNOALT21Y dated
22033017 for award of 'Of=Shore Contraci=1' (also referred o as the 'First Contract’) for the subject
package, covering inter-alio, all works to be performed in countries outside Tndia including CIF supply
of all equipment and trials Including mandatory spares except +320kY HVDC Cable(including some
of its associated items), to be supplied from abroad including corresponding tvpe tests and training to

be conducied abrosd, required for the complete execution of the + 320KV, 2K 10HMW YEC based
19



HYDLC Terminals and DC XLPE Cable system between Pugalur and North Trichur sssociated with
HVDC Bipele link between Western reégion (Raigarh, Chhattisgarh) and Soathern region {Pugalur,
Tamil Nadu- North Trichur, Kerala), as set forth in the Bidding Documents.

{b) on the Other Partner af the 'V Lo SUMITOMO an behalf of the JV of SIEMENS AG and SLIMITOMO,

vide our Notification of Award Hef. No. CC-CEAM-SRAHVDC-324074G 10 RNOA-117214 dated
22032017 for svard of "Off-Shore Contract-H {also referred to as the ‘Second Contract’) for the subject
package, for design, engineering, manufaciure and CIF supply of 4320kY HVDC Cable and some of its
associated itema including mandatory spares (if amy), Type Testing and Training to be conducted outsids
India, required for the complete execution of the +3206Y, 2X 1000MW FSC bazed HVDC Terminals
and DC XLPE Cable system between Pugalur and North Trichur associated with HVDC Bipale link
between Western region (Raigarh, Chhattisgarh) and Southern region (Pagalur, Tamil Nadu- Morth
Trichur, Kerala), as sat forth in the Bidding Documents;

(o) Un the Associate of the IV e M/ Siemens Limited, India (SIEMEMS-1), vide our Motification of

Award Ref. Mo, CC-CSHYE-SRIHVDC 324970 N IVRMNOA-TLTH S dated 22.03. 3017 for award of
On-Shore Supply Confraci-r (also referred 1o a8 the Third Contract’) for the subject package, for
supply of equipment and materials including mandatory spares except £3X0kV HYDC Cable
{including some of its associated items)} from within India and Type Testing (as applicable}, required
for the complete execution of +320KY, 2X1000MW VSO based HVDC Terminals and DC XLPE
Cable system between Pugalur and Morth Trichur agsociated with HVDC Bipole link between Western

e _r:gh:n (Raigarh, Chhattisgarh) and Southern region {Pugalur, Tamil Nadu-Morth Tnchur, Kerala), as

sat-forth in the Bidding Documents,

{d) On the li]'ﬂﬂ:r Parner of the IV i.e. SUMITOMO on behalf afthe IV of SIEMENS AG and SUMITOMO

vide. q-ur Hotification of Awsrd Ref. No, CC-CS5/698-SRLHYDC-3249 7751 0RMNOA-TIFTHE
d,l.lr.d 1.*2 D3.2017 for award of 'On-Shore Supply Contract=11' {also referred to as the Founth Contract)
.'I"-m- tlm subject package, for supply of some items including mandatory spares (i any) for +320kY
I-WDE Cable system from within India and Type Tesfing {as applicable), required for the complate

execution of +3J0KN, 2X1000MYW VEC based HVDC Terminals and DC XLPE Cable system

(el

betwesn Pugalur and Morth Trichur associaled with HVYDC Bipole link between Westem region
(Raigarh, Chhattisgarh) and Southern region (Pugalur, Tamil Nadu- Neeth Trichur, Kesala), as set
forth in the Bidding Doctments,

On the Other Partmer of the IV e SUMITOMO on behalf of the IV of SIEMENS AG and
SUMITOMO vide our Motification of Award Ref. No, CC-CS628-5RIHVDC-324% 75 T IVRINOA -
WVET2E dated 22022017 for award of "On-Shore Services Contract-11' (also referred to as the 'Sixth
Contract') for the subject package, for performance of all other activities inter-alia including port
handling ofthe plant and Equipment including mandatory Spares for 3206V HVDC Cable and some
of its associated ifems to be supplied from abroad, loading, inland ransporation and insurance for
delivery at site. insurance, unloading, sterage and handling af site, installation including civil warks,
testing and commizssioning mcluding Performance Testing in respect of all Plant and Equipment



supplied under both "Second Contract’ and "Fourth Contract and anv other services specified in the
Bidding Documents,

Motwithstanding the award of work under six separate Contrcts in the aforesaid manner, the 1V shall
be overall responsible to ensure the evecution of all the six Contracts to achizve successful completion
and Taking Ower of the works covered under the package and Operational Acceptancs by the
Employer as per the requirements stipulated in the Bidding Documents. [t is expressly understood
and agreed by the JY thal any default or breach by the IV partners under the 'First Contract’ and’or
"Second Contract and’ o the Fourth Contract’ and? or the 'Sixth Contract andfor breach by the
Associaie of JV-51EMEMNS-1 under the Third Contrac shall auomatically be deemed as a default or
breach of this 'Fifth Contract also and vice-versa, and any such default or breach or occurrence giving
us @ right o erminate e First Contract and’ or "Second Contract and/or Third Contract and’or
'‘Fourth Contract andor the ‘Sixth Contract, either in full or in part. and/or recaver damages under
ihose contraci(s), shall give us an absalute right o erminate this Confract at vour nisk, cost and
responsibility, either in full or in pert and/or recover damages under this Fifth Contract as well.
However, such default or breach or occurrence in the First Contract’ and’ or “Second Contract and/or
"Third Confract and/or "Fourth Contract’ and’ or "Sixth Contracts, shall not automatically relieve vou
any of your obligations under this 'Fifth Contract, 11 is also expressly understood and agreed by vou
that the equipmentmaterials supplied by vow under the "Third Contract, by SIEMEKS AG on behalf
of 1% under the 'First Contract, by SUMITOMO on behall of Y under the 'Second Coniract and
Fourth Centract’, as per identified scope of works in respective Contracts, when erected, installed and
commissioned by you under this ‘Fifth Contrset’ by SUMITOMO under the "Sixth Contract shall
g.i"vg: satisfactory performance in accordance with the provisions of the Contract{s}..

3.0 CONTRACT PRICE —

3.1

The total Contract Price for the entire scope of work under this Contract shall be TNR
2,797.437,352 {Indian Rupees Two Billien Seven Hundred Ninety Seven Million Four Hundred
Thirty Seven Thousand Three Hurdred Fifty Two only) as per the following break-up:

Sr. Mo, | Price Component Amaount
i Local Trensportation. Insurance and other Incidental Services | INR 623,073,872
(YSC Portion)
i Installation Charges (VSC Portion) T | INR 2,174.363,480 |
1] Training Charges Included
Totzl for Fifth Contract {1-+ii-+Hii} INR 2797437 352

3.2 Motwithstanding the break-up of the Contract Price, the Contract shall, at all times, be construed as a

single source responsibility Contract and any breach in any pant of the Contract shall be treated as a
breach of the entire contract,

4.0 You are required to furnish, at the carliest, the Performance Securities for an amount equal to 10% (Ten

pereent) of the Contract Price as detailed ot APPENDIX (NOA)2, in line with provisions of the

Bidding Documents.
£l



5.0

.00

All the bank puarantees shall be fumished from eligible bankis) as deseribed in the Bidding
Descuments,

The schedule for Taking CrverTime far Completion of the Facilities by the Emplover upon successful
completion of the +320KV, 2X1000MW VSC based HVDC Terminals and DC XLPE Cable system
between Pugalur and North Trichur associated with HVDC Bipole link between Westemn region
{Raigarh, Chhattisgarh) and Soothern region (Pugalur, Tamil Madu- Morth Trichur, Kerala) and the
Additional Time for Completion for all contractual purposes in [ine with the provisions of the Bidding
Documents shall be as follows:

(Se.NO | Completion [ Taking Over) of: Duration from the ellective

date of coniract

Time for completion
L +3MEV, ban TEI0MW Voltage Souree Converter
(WVEC) besed HYVDC transmission sysiens between
Pugslur {Tamil Madu) snd Month Trichur (Kerala)

g Monopole 1 and associated Cable svstem 38 months

b.  Monopols 2 and associated Cabla gysiem 38 months

Additional Time for Completions: 30 weeks

HAdchtional Time For Completion shall be subject to levy of Liquidated Damages (LD} as per provisions of

. Bidding Documents

"o ‘."Tl':rt Time for Completion (Taking Over) for the Replica along with Beal Time Simulaior and IPSETS for

T.0

5.0

real thme studies included in the above Facilities will be 45 months.

This fgdutlﬁcaﬁnn of Award constitutes formation of the Contract and comes info force with effect
from l]"u: date of issuance of this Notification of Award.

.{‘_l.:_m_réhﬂll enler inlo a Contract Agréeement with us within twenty-cight (28) deys from the date of

this Motification of Award.

For aind on behalf of Fower Grid Corporation of India Lid.,

From the above terms of the coniract, we find as under.

The subject WOA is awarded o the IV of SIEMENS AG and SUMITOMO. The applicant is
lead paniner of this contract,

The comtracts are for supply of goods and services or both,

There are toial six types of contracts which covers the Scope of supply of goods and service  on
shiore and of f shore basis o complete the project.

All the confracts are interdependent.

The scope of work 15 a package, for performance of all other activities inter-alia including port
handling of the plant and Equipment including mandatory Spares fexcept +3208V HVDC Cable
gnd some of i3 asseciated Hems) to be supplied from abroad, loading, inland transpertation and
insurance for delivery at site. nsurance. unloading, siorage and handling at sie, installagion



including civil works, testing and commissioning including Performance Testing in respect of all
Plant end Equipmeat supplied .

6. The contract 15 awarded for total Contract Price for the entire scope of work under this Contract.
It means, it is awarded for single price which covers all activities as required for completion of the
project,

T Motwithstanding the award of work under six separate Contracts in the aforesaid manner, the JV
shall be overall responsible to ensure the execution of all the six Contracis to achieve successful
completion and Taking Over of the works covered under the package and Operational Acceptance
by the Employer as per the requirements stipulated in the Bidding Documents.

B. we find that there is no a break-up of the Contract Price, the Contract shall, at all fimes, be
constrieed &5 & single source responsibility Contract and any breach in any part of the Contract shall
be treated as a breach of the entire Coniract,

9 The werk of Taking Over/Time for Completion of the project and handing over to the Employer
upon successful completion is to be completed within 38 months.

10.  Applicant is one the contract party in this JV to complete the work in stipulated time whao is
supply of goods and services to complete the project undertaken. He is also equally responsible to
this contracl to achieve the target within time, otherwise it is breach of comtract,

Considering above facts and the sssence of the contract we find that that the First Contractincludes
on shore ex works supply of all equipment’s and materials. The scope ofthe works includes testing
andd supply of Cable Package required for Successful commissioning of VEC based HVDC
, Terminal and DC XLPE cable sysiem. The second contract includes on shore services e all other
-.El_!:tivilim like transportation , insurance and all incidental services , installation | training reguined
t&.l:-:-. performed for complete execution of the V3C based HVDC Terminal and DC XLPE Cable
. Erfii.tkaﬂe."l"hﬁ seope of the work includes ransportation, insurance and other incidental services. Tt
i ;Ei apparent that the First Contract cannot be execuied independent of the Second Contract. There
© cannot be-any supply of goods’ without a place of supply. As the goods to be supplied under the
First Contract involves movement andfer installation at the sie, the place of supply shall be the
lacation of the goods at the time when movement of the goods terminates for delivery w the
recipient or moved 1w the sl Tor assembly or installation refer o Section 1001 Ka) and (d) of the
TGST Act, 200173 The First Confract however does nol inclede the provision and cost of such
transporiation and delivery. It, therefore, does not amount to a contract for Supply of goods’ unless
tied up with the Second Contrect. The First Contract has 'no leg' unless supported by the Second
Contract, It is no contract at all unkess tied up with the Second Contract.

The Contraciee is aware of such interdependence of the twe contracts. Although awarded under two
scparate contract agreements, clauses under both thems make it abundantly ciear that notwithstanding the
breakup of the Contract Price, the contract shall, at all times, be construed as a single source responsibility
and the Applicant shall remain responsible to ensure execution of both the contrcts to achieve successful
completion, Any breach in any part of the First Confract shall be treated as a breach of the Second Contract,

ond vice versa,



=

The two contracts are, therefore, linked by & cross fiall breach clause deeming that any breach in either of
the contracts to be a breach of the other contract as well, providing the recipient with an absoluts right 1o
terminate both the contracts or claim damages. The 'cross fall breach clause’, settles unambiguoushy that
supply of goods, their transportation to the contractee's site delivery and related services are not separate
contracis, but anly form pans of an indivigible composite works contract supply, as defined under Section
2(119) of the GST Act, with single souree respongibility, Composite nature of the contract is clear from
the facts that lirst Contract cannot be performed satisfactorily unless the goods have been transporied and
deliverad to the contmctee’s site. The two contracts for supply of the goods and allied services are not
separately enforceable [ The recipient has not coniracted for ex-factory supply of materials, but for the
composite supply, namely Works Contract for Supply, for 320 KV , 2 X 1000MW VSC baged HVDC
Terminals and DO XLPE Cablz system

For the proposition of law as above | we find suppart from the judgment of Hon, Supreme Court
in case of M/s. Indure L1d. and Anr ve Commercial Tax Otficer and Ors on 20 September, 2010 C.A. No.
[ 123 of 2003, wherain the Hon, 5C held a5 under:

11 By way af Letter of Award dated 16.08. 1988, N.TP.C awarded two contraces to the Company

Jor performing the work of erection of aforesaid plant on Turnkey Bosis, Even though, o

contracts were extered inio befween the parides but in nurshell ot was only one coniract for the

simple reazon that NT.P.C kept @ right with {8 with regard fo erost full breaeh elimse meaning

-ﬂ-.. fheeriehy thay defaull in owe confroct wowld fantamount o defanlt in anorker and whole confracs

1_'I-|-'.|::I.'|! fiate ro ke cancellad
"I;lhuz from the detailed fcts of the case s put before us, as per the first amd second contracts
r&['v:rb:d‘ dhove we have no doubt o rule that both the contracts having cross fall breach provisions are in
the F{umﬂ of ‘Composite supply of Works Contract” which is & service and would be taxable @ 18% in
jeﬁ'j'qifpfﬂnhl'catmn Wo, 11720017 = Central tax (Rate) dated 28062017, This is our consistent view as
lf'riﬂ'mncd from the ruling Crder Mo, GST-ARA-36/2017- 1 8H-43 dated 04.00,2018 incase of Shri Dinesh
Kumar Agarwal and the reasoning and decision as arrived in that case is as below,
From the confolmed and frmonions reading of variows clawses of first coniract and second contact, i
cen be safely conclinded that the egreement for setting up for + 320KV, 2 X 1000MW FEC based HVEXC
Termingly and DO XLPE Cabie system benveen Pugalur and North Trichur associoted with SVDC
Bipole link berween Western reglon (Ratgarh, Chhattisgarh) and Southern region (Pugalur, Tantil
Nedu-North Trichur, Kerala) Specification No: OC-CS/698-SR2NVINC-3 24873 10/R. Tntermational
Competitive Bidding Project is a single indivisible contract. As the contract consists of two or more
vaxable supplics of goody and services and their combination, is a composite supply ar defined wi 2(30)
af the GRT Act. For the propasitton of law et the frse coniraer and the gecond confract & ome single
inclivicual contract, we wray find support from the declsion of Supreme Cowrt of India in case of M5,
ITndire Lid, and Anrevs, Commercial Tax Officer and Ovs on 20 Sepiember, 2000 C.A, No. 1127 of
2008,
In view ol all above deliberations, the guestions can be answered thus -
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0s, In view of the extensive defiberations as held hereinabove, we pass an order as follows:

ORDER

(Under section 95 of the Central GGoods and Services Tax Act, 2007 and the Maharashira Goods
and Services Tax Act, 2007)

NO.GST-ARA- 6%2018-19/B- | 64  Mumba, de t_afiﬂ-j"la'lsf

For reasons as discussed in the body of the order, the guestions are answered thus

Question:-1, Whether the freight charges recovered by the Applicant under the aforesaid contract from the
customer without issuance of consignment note will be eligible for exemption from CGST
as prescribed in Serial no. 18 of Motification no. 122017 - Centrzl Tax Rate F. Mo,
33442017, dated 28 June 20177

Anpswer: - Answered is in negative.

Question: - 2, Whether the freight charges recovered by the Applicent under the aforesaid contract frem
the customer without issuance of consignment node will be eligible for exemption from
SGET as preseribed in Serial no. 18 In Motification no, 122017 - State Tax (Rate] ne. MGST
10J 2T B 103 (11 Texation-1 dated 29 Junc 2017,

#ﬂs'l-'l-é'l,':- - “eAnswered is in negative.

™
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PLACE - Mumdrl,

e |
b O
amlig haRers .
< B. V. BORHADE B. TIMOTHY
' (MEMBER) CERNFIED rRuE copy

Copy o;-

1. The applicant

%, The contemed Crnlral / St offios : ﬁ%

3. The Commissioner of State Tax, Maharashtra State, Mumbai

4. The Commissioner of Central Tax, Churchgate, Mumbai

5. Ioint commissioner of State tax, Mahavikas for Wehsise, ADVAMCE "*ummt
AHARASHTRA STATE, MUMBA

Mote - An Appeal against this advance ruling order shall be made m’i‘?,r.: The Maharashira Appellate

Authority for Advance Ruling for Goods and Services Tax, 15" floor, Air India building, Nariman Point.

humbai — 400021,



