MAHARASH Y E ING
(constituted under section 96 of the Maharashtra Goods and Services Tax Act, 2017)

BEFORE THE BENCH OF

(1) Shri B. V. Borhade, Joint Commissioner of State Tax
(2) Shri Pankaj Kumar, Joint Commissioner of Central Tax

GSTIM Mumber, if any,/ User-id 27 AMWPSIE58H IZ1 i
Legal Name of Applicant ISMAIL AHAMAD SOOF]
Registered Address/ Address provided while | Shap Mo 007, Imperial Residency Mear Aghakhan
obtaining user id Palace. Yerwada Kalani Magar, Yerwada Kalani

Magar, Pune-411006
Daetails of application GST-ARA, Application Ne. 05 Dated 11.04.2014
Comcerned officer PUM-VAT-E- 603, FUNE

Mature of activity|s) (proposed / present) in
respect of which advance ruling sought

A Cabtegory 'i'gannl:-a Provisaan

B Drescription (in brief} | The Applicant is engaged in providing catering
services under two different models namely, Business
to Consumer {B2C) Model and Business to Business
(B2H) Model

lssuef s on which a-:.l*.':u;m-l:uli.ng rEqu:i:'l:d. i Class-iﬁl:atiu_n of E'D-ﬂl'k ard services or Both,
. {if) Applicability of a notification issued under the
provisions of the Act

&ris) on which advance ruling is | As reproduced in para 01 of the Proceedings below,

PROCEEDINGS

Serviees Tax Act, 27)

131 The present application has been filed under section a7 aof the Central Goods and Services Tax Act,
2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinaiter referred to as “the OGS5T Act and
MEGST Act] by ISMAIL AHAMAD SOOF] (CHEFS CORNER), the applicant, seeking an advance ruling
inrospect of the following question

Wether the catering services provided by the Applicant under 828 Model ard B2C Mol are to be classified
s can tepnfresimerand services weder Entry. No. 700 of He Nodificadion No. 112007 dabed 288k [itne 117 as amerded
by the Netifcation No. 46/2017- Central Tax (Reie} duted 1400 Movewiber 2017 or a3 cuctdoor calerting servioes inder
Enfry. Mo 7(0) of B smid Nodifiontion 7
1.2 At the outset, we would like to make it clear that the provisions of both the CGST Act and the GST
Act are the same except for certain provisions. Therefore, unless a menton is specifically made Lo such
dissimilar provisions, a reference to the CGST Act would also mean a reference to the same provision
under the MGST Act. Further to the earlier, henceforth for the purposes of this Advance Ruling, a reference
1o such a similar provision under the CGST Act / MGST Act would be mentioned as being under the "GST
Act”,

2. FACTS AND CONTENTION - AS PER THE APPLICANT
Thie subamission (Brief facts of the case), as reproduced verbakim, could be scen this =



Bricf details of the services provided by the Applicant

21 The Applicant isin the business of providing catering, cantesn services e the indusiries and corporates,

b i The Applicant enters inko conmadc with companses for providing catening services 1o s employees by
fellowing efther Business to Business (B23) Model or Business to Consumer (B2 Medel

2 Under B2 Model, the Applcant enters into contenct with the companies to provide catering servioos o ihe
employecs of tho ronspanics. In such type of the contractz, the amoant of consideration ks paid by the
omplovess directly o the Applicant as per the agreed schedule, which is generally on monthly basis. All the
risk with respect 1o the excess food is borne by the Appliant

24 Under BZE Model, the Applicant enters Into contract with the compandes bo serve food and beverages 1o the
emiplovess of the companies in the cafeteria designated within the companios’ premizes. In this model. the
Food i direcily served by the Applicant to the employess of the compandes. In such type of the coniracts, the
amount of consideration s paid by the companies directly b0 s Applicant & per the agreed schedule

2E Under bath the Models, the food s prepared gither in the kitchen located in the company's presnises or i the
cesikealizod kbchon located oukide the company's premises,

16 Under bath the Models, the company may provide the facilities such as stensils, eheciricity, equipment,
furniture, pest control services ctc, o the Applicant for running the cangeen facility in its premises, depending
upon e comtractual arrangement,

27 The Applicant has to maintain the cleaniiness n ibe canteen as por the requiremenits of the companies. In
most of e cases, [he Canteen Commities set up by the Company will irspect the quality standards of
praterials and 4 can also reject te materials of bid quality, Under both the Models, the food ftems to be
supplizd in the canteen anil ils ptes aseas per the agrecment between the company and the Applicant.

28 It is imporiant to neto that as per Section 36 of the Factories Acl, 1948, the cortain campanies instifutions an
undor statutory cbligation s provide canleen services fo its employess. Under such circumsfances, e
companies institutions oulsource the activity of runndng the canteen (o the third-party service providers, like
the Applicant.

29 Presently, the Applicant treabs the catering services provided by it under B2C Model as carteen  restaurant

services andeér Entey. Moo 7 (1) of Motdication Moo 1102007 dated 28 June AT a5 amended by the

Motiflcation Mo, 46/2007- Central Tax (Rave) daimd 14th Movember 2007 and  discharges G5T o

S%cumulatively (CG5T & SG5T), For the catering services provided by it wndor 328 Medel, the Applicant

ireats it as cabdoor caloring services under Bty 7 (v} of the abovenentionsd Netification and discharpes

GST at 18% comulatively (CGST & SGST), Howenver, grven the absence of clarity in the-area of catering

sarvlces, the Applicant would like bo seek an advance ruling whether the catering secvices provided by it

under both the Models would amount to supply of canbeen/ restaurant servloes or supply of cu tedicwor catisring]

of Chel™s Carner) e Applicaimt

PRI

il Ahamed Saofi propriator of M /s Chef's Corer’ (hereinalter referred o as * Applicant’) has filed an
dalion hefore this Hon'ble Aothorby on 11042018 The Applicant in Hhis regard was granted an
dtunity of persenal hearing on 27.06.2018 wheren the Applicant through its authorized representative
v detalled submissors covering certaln additional grounds apart from the submissions made in the
§ icatiom. Therefoss, in this regard, the Applicant wishes 0 make the following additional submissions which
SIATE e without prejudice to the submissions made in the advance ruling application.

SUBMISSIONS
Under the Servige Tax regime, the Beven Applicant's i i
covered under the definition of ‘cnteen service” and i | service

A The Applicant submits that the revenue authorities have already accepied the conbention of the Applicant
that the services provided by the Applicant squanely fall under the definition of *canteen service”. [n this
regard, the Applicant refers to the dispute raised by the department under the Service ta regime,

Al Under the Service Tax tegime, the Applicant was, inter-alia, enpaged in providing services in redation o
serving of fond or beverages 10 the employees of Lear Automotive ndla Pyl Lid., in the canteens maintaimed
within the factery premisess of Lear Automotive st Bhosar and Chakan Both the factories of Loar Automobive
{Blsosart and Chakan) are covered and aro aperating in accondance with Hhe statutosy requirements conkained
under the Fachoelps Ack 1948 The Applicant was charging Service Tax on these transactions to Lear
Ao bsmntive for the canbesn servioes providad to them,

Existing law during the relevant period

Al In this regard, during the relevant perod, the megs-exemplion Notification Mo, 35/ 30 2-5T dated 20062012
was bswed by the Government 10 provide exemption from payment of SETVICE fax o certain services Tizziad
therewnder, Entry 5o 19 of the aforesaid Matification provides exemption 1o services provided in relation to
serving of food or beverages by o restaurand, cating joint or o mess, cther than these having the facility of air-
conditioning or contral aie-hoating in any part of the eatablishment, atany Hme during the year, The relevant
entry rowcda aa endor

“19. Seroices provided in relation to serving of food prbeverages by a restanrant, eabing joind or a wess, other than
those hartreg (] the facilehy of mir-couditioning or centeal mirheating o oy pirt of the cstablishroent, of ooy o
ering the year, amd {if) a liornse fo serve aleoholic beoeniges.”

[}
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1t & Further submitied that the legislature never infended to grant benelit of esemption to air-conditioned
restaurants, but because ol this entry, the exemption was baing availed by such restaurants,

Tomiva-effect i the legislative infent, an amenadment was made i Entry Bo, 19 sile Netification N 37 2003-
ST dated 01032013 The amended Entry B, 19 readds as follow

"8 Seroices pronidad in relafion to serving of foad or bevereges by @ reefaurdnd, pifng jovml o o i, ARl B Hada
Ireting the faeiliny of air=monditaing or cewbral air-fevting (o any port of die estobfsfomeed, of ey tme dierng e
tear.”

After the said amendment was carried out in Enbry Moo 19 of the sald Maotification, the wrongful availment of
service lax exempiion was stopped, but due io this, the cantesns in the faciories established as per the Factory
A 194E and having air-conditioning S central air-heating fcilify. was unable o avail benefit of service fax
exemption. In order o address this concern, the legislature inserted & rew Entry Mo, 194 wile Notilication
Mo 14/ 201%55T dated 22103003 wherein, the legialaberee spovifically granied exemption io the canteens
having ar-conditboning faeility.

Cruring the year 20035, the Applicant was informed By Lear Aulemolive thal service tax is not payable on the
canteen services provided by the Applicant as the same were exempted vide the above-relerred ot fications,
Tharefore, on a careful perusal of Entry 19 of the Notification and the requirements therein, the Applicant
was of the view that the Applicant is fulfilling all ssentials of the said Motiicatior and thus, the sarvices of
providing food and beverages o canieers maintained urder the Factory Act, provided o Lear AutomoBye
i3 exempl and 17 s ned Hable bo pay tax on the samae

Since, the Applicant was not Habde $o pay sorvico e on lis services, it filed a Befund Application dated
2701 25 For Fa. 663,930 for claiming the refund of service s paid by it oy the services 0 melalion o
sarving of fonds and bevesages provided al the cantoen madnfained in the fadony of Lear Aastomotive in
Form-R under Section 118 of the Central Excise Act; 19

However, the refurd daim of the Applicant wasrejected by the Ld, Assistant Commissioner (Refund), Service
Tax. Pune Commissionerabe vide his Order-in-Original Mo, BAS32005- 2016 dated 1052005 on the E:I'IJLTI-'IIJ
that the Applicant is not efigible for exemphion under the aforesaid notificatons sance they are not available
for “calidanr cabeTing services'.

Thes Applicant then fiked an appeal against the sbove-seferred OI0 dated 21032015 on variows grounds, The
appeal was docided by the Ld, Commissioner, Servios Tax, (Appealsh, Pune vids his Order-in-Appeal Na,
PLM-SVTAX-000-APP-195-16-17 dated 2308, 316 (AHached herewilth as Annexure-1). The issue brvoelved in
the appeal was whether ransern servires provided by the Applicant are exempt under Enftry 19 of the Mega
Exemption Motification. Mo, 25/2012 dated 20062012, 1t was held that the words contained In the Entry 19
*pestau rand, eating joint or mess." and the same does nol include the word “canteen’. Therelore, taking
inclusivity of the berms into constderation the term “canteen’ could not be read within the ambit of Enry
Thuss, the Applicant s lable to pay Servicoe Tas B the services belng, provided at the Bhosari unit. 1tis
fhrent to mole here ok the sxemption wes dended to the Applicant on the ground that ‘canioon’ services
.]lq}qu| included in the Enl:r:.- 19 of the Mega Exemption Testilieation Mo, 25 H1Y dated 006N 2. How ever,

ath# L. Commissiomer {Appeals) had accepied fhe contention of the Applicani that the services provided by
_th'l Applicant are indeed canbeen services and it was precisely the reason the Applicant was dended

'\‘ | 7 dPsemption at the Bhosari unll
- [T a2 With regards 1o the sreond ssue of whether, the exemption coald be provided o the Applicant under Eriry

A2

Al3

A4
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Mo, 194 af Maetifcatton Mo, 257201 25T (as amemded by Motification Mo 14/ 200051, it was held hat the
Applecant fulfilled both the corelitions as stated ursker
a) O serving food st a canteen which is maintained in s fackory covered undor Faclory Act, 1948
b}  The cantecn has an air-condibemad faciliy.
In Hght of the above, the Ld. Commissionar (Appeals) held that the Applicant’s canteen facility at the Chakan
unit was eligible for sxemption under the Entry No. 194 of Notification No. 25/ 200 2-5T [as amended by
Mpificaton Mo 147 2003-5T).
The Applicant respecifully submits before the advance raling authority that in lght of the above discussion
it is chearly understond that the issae of whether the Applicant i providing canbeen sernvices has been setiled
in favor of thoe Applicant and stands setiled under the previous regime. The OLA dated 23.08.2016 has
categorically Il (hat e services previded by the Applicant ane in naturce of “canteen’ services.
It is subsmitted that the Ld. Commissioner (Appeals) has in-fact proceeded to pass the ondor an tha pramise
that the Applicant is imvalved in peoviding ‘ranteen” werviced. Aq explabred in the OTA dated 23082016, the
distinction botwoen the enlrivs no. 159 and 194 of the Exemption MNotitication was the meng fact that eniry 19
didn't include canbeen services while Entry no. 194 provides exemption fo the canteens which have an air-
condifioner at any time during the vear.
Even fhough, no eoplicit definifion has been given by o the eem “@nteen’ in the dscussions findings of the
aforesaid nrder, however, the Applicant his been duly recognized as running & canteen undar the sarlier
servios tax reghmeand the same has been accepled o3 per the OLA dated 2008 20046,
However, under the present law even canteen bas been includeid in the same sntry as an eating joinl
rastaurant and canbean under sorial no. T} of the Motiflcaton No, 112007 -Central Tax{Ratep dated
786,217 (hereinafter referred 10 as the “rate notification”™ ) (reproduced at para B.9) and therefore it should
be given the zame reatmiont,
The CLA dated 23082016 has been sccepled by the Department in 8o lar o5 no appesl bas been filed against
the same by the Departmeont. Therefore, it is cléarly undersiood that the Department has accephed mi
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contentbon of the Applicant that the services provided by the Applicant are in the nature of ‘candeen” services
only and the same cannot be classiiled as'outdeor catening sorvices.
Chip matuze of the services provid e A pplEa A TEmaine

| ergigre The serict

i arbimenl ca

The Apphlicant submits that the nature of services provided by the Applicant has remaired the same usder
the existing law as it was under the previoos regime of Service Tax law, Therefore, the Department cannat
contend now that the Applicant provides "outdeor catering’ services baving accepted the fact that Applicani
is providing “canicen’ services.

The carlier regine amber Service Tax [aw has mosw been replaced with the rewly infroduced Goods & Service
Tax, Unider g mwl:,l Intraduced G5T rv:Fm-e_ any supply of goods or services o both such as sale, barter,
ewchange, license, rental, lease, or disposal which is rade fre a considaration in the course of Tartharanse of
business s tnxable under the Central Goods & Servaces Ack, 3017 {lereinalter referred fo as the "CGST Act”)
amd thet respective State G5T Ack.
Further, Clause (b} of Schedule 1 of the CGST Act deems the supply of food and beverages for a
consideration as a supply of service. The sald clavse reads as under:
“sarppiy Iy ey e s paart ofdny Serice or 0 @iy other mavoner, nhatsaever, of goots, being food or ary ofer
wnticle for faan corspmplion erany drink fodner than sloaelic Fpaer for ke consemplioe), alere such
_lrﬂPFl.rF R P Lp_ll"ur awsle de__ﬁnnf payreent or ofler exrfarvrbrle courk dernidimi,
Furiher, the rates for the supply of services wers nokified vido the sate notification. Sorial Mo 7 of tha abane-
referrsd Aotiflcion notified the rale fior services provided by & canteen and ouldoor caterer. The relevant
paras of the said notification resd as follows

-J-

Heading 993 | (0 Supply, by vty of or a@@ gt of any s or

A ccmmuoiaiion, Jood | oy eter aoier akatsecer, of goods, being food or
and beverage sereices) dany nfler arbicle for fsuan consaoanpbinn or drive,
e gich suppfy or serlie 08 for cosh, deferred
paymeent or other tifuille constderation, prouded by
@ reslarrant, eobing joind Induding mess. canfeen,
seither foming Hae frafity of air - condilioning or
ceniral air -heatirg in any pondof e eshiibdshimerd,
wl any e drving He year wor hiing licenee or
penmil oF by wdaileier mame alled fo sorve alvahalic
Figuaor for lusuiw comsim i,
faer) Bapply, iy iomy af or s pard of any seronee or i 8
anmy ather e haksorer, of goods, heing food or
ary olfter arficle for Inngan cossimuplion or any
drink, mhere such supaly or somae I for sl
deferred payment or other welnrble conmiderebion,
P;n;:mh-l'pﬂ [|_|,|ln m hwant, ﬂ!r'ng_,i-:infr'u-n'udlrrglrr!ﬂ
canteen, Juiping My focility of air-conditioning or
cartral nie-hemtivgg fe any part of the establishment,
adany fiwe dicrag e year

o) Supydy, by may of ar a5 part of aieg sErvie o 16 ] -
iy atfer dsirmier aEiEwTYr G ooy orkrieg
pikereln goods being food or any efler ariide for
bnpin comsicmption or my deimk advdler oF ol
itenlvofie ligenr for fran corsuerrtion . 0g o perd of
sieclt orddoor cafering and s sinpply o serivie is
Jor posly,  deferred  peywent oor other  palable
cuesrae ridfon,

B.S

The abowe notilication was smenced By the Cenfral Government vide i SNotificatlon Me. 46,2007 Central
Tasf{Fate} dates) 1411207 whersin the item nes, (i} was substils b as following:

Heading 9963 |

*ft} Supply, by wowy of or as port of sey sernce of i any otlier el fhet credil off
{Acconrmpdati | imrnner whidsaever, of poods, being food or any ether arlide imput ex charged o
cw, fimel | for oan corsamption er deink, eieee sech sapply or seruice goofs  and  serpioes
lererge ip for casly, defereed payment or odher paleably consideration, waird i aipplying the
sermices preansicdadt b  restarrand, swhing jodnd encludiieg wese, canlen, servdce lws ol e
mivetlier for corsammpion of oF anvey fron e premises e taker [Pese refer fn
sanch foo or g ether article for humman consianplion o drink Explaaatin o (iv)],
is supplicel oliier than thosy Inarfed 1n e prendses of lotels.




funs, st bowses, iy, ainpsiies or offeer cowmercial places

rodnnf for prsidembfaal or [odqing paiposcs huruny aeclared

ter i of @y anl of ecopumadotion of sever thosand fie
frannifee! pupers and oo per aall per day o equipaksnd,

Expiumation - adeclamed Jrr-rll_ll?'II|I ancfunic s I-'Jrﬂrglhl _fhr il

areriites proodded fr the senff of aceouimedation (gines on

Fenk for stay) ke furnifure, arr confitiomer, refrgeniton or

ey oler awewities, ol reibhoud :xd'ﬂd‘rcg iy desomnt

efiered on tie pribissied charges for such anit,

H& Fhus, on & perusal of the above paragraphs, it is understood hat the secvices proviced by a RsiauTant, mess,
cangeen of an cating joing have been soughl (o b eed at 5% (2.5%42.3%) provided the supplier has oot
avgiled any 1TC in respect of the same. In this regard, attention is also invibed bo entry ot Serial Mo, Sjv)of the
rate nobification which specifies that the serviced provided n the nature of "oatdoor catering seniices ane
tnxable ot the rate of 185 [9%49%)

HY Thus, it is imperative at this juncture o identify as to whether the services provided by the Applicant fall
urider the category of services covered by Serial Mo, 7ii} or Serial No. 7ivp of the ratz notilication and the
taxability of the said service will be detesmined accordingly

HE In s pegard, the erms " Restaurant’, ‘Canteen’, " Cuidoor calering, "Caterer™ are not defined ardar GST law.
For better understanding and carity, we will refer o the dissionary meankng, of these tenms amd other
inberpretative aids. In this segard, reference s made o the following definition of camvioen as given undes
warious dictionarics:

| DICTIONARY DEFINEIION

| Cambeidpe English A place ina Factory, office, ete, where food and meals are sold, often at
[Hctionary @ kenwer than usual price

Ceford Dictionary A restaurant provided by an organization such as a college, factory, or

company for its stuchemits or skaff.

Collins Thictionary A canbeen is a place in o fackory, shop, or college whora meals are secved o

e peaple who work or study there.

Vocabulasy.com A canteen is a store that sedls ood and drink al an instisuton like & camp,
eollepe, or milltary base A canbeen can almo be a small contalmer wsed 1o
Carry wiaker o drinle

Idoeeonline.com A place in a factory, school elc where meals are provided, usually quite

cheaply |
lbcant humbdy submils st i Hght of the definitions as reproduced abose, brosdly spsaking a
ia & locility siisated i an institution. college or atfice whosaln roeaks ase provided o the miembers,
or employecs, for a consideration. The Applicant’s business scpanrely falls under the defingtion of
sorviced, The Applicant submits that in most of the cases it is involved in cocking the food and
il thie Fackory primises and the same is supplied 1o the employess of the clients for a consideration,
in sone cases, the Applicant prepares the ood elsewhers al a contral kiichen facility and further
g .~ ghrds the same to the client's premises for further supply fo the employess of the factory.
g I edore, the Applicant squarchy falls urder the Serial Mo, 71 of the rate notificstion anu is eligifde 10 colieol
] tax af the rate of 2.5% subiect e the conditions mentioned therein
Bl Thecomtention of e Applicant is further darified by the plain roading of the Circular Mo. 28,02/ 2018-C5T
dated D801 201E read with corrigimelum fesied vide Circular Mo, 28/037 208 dated 18101 208, The aferesid
circular while cdlardying the tavahility of mess facility provided in educational irstiteticns stated that the
supply of fond or beverages by a mess or canteen is bable a1 3% without ITC and the fact whether the said
service is supplied by the insttation or a third party s immaterial The corrigendum issued to the above-
referred crcalar herther darified as folkows:
2.1 [f the catering services is ang of the services progided by on educotions! institiction 1o (18 shadenls, foalty and staff
i P st eriicario Drstitesoir is covend by S defaitionn given wnder pare 20 of sofifoefor Me 132007
Cewbral Tax ¢Bafe), them Mo g i ciempl [S. Mo, 664 nf:ml'l_ﬁn'rﬂwl M 122007 Contral Tax (ke n:,‘.-rs,l
23 IF the catering seroices, 44, supply of foad or drik in @ wess ar cmbeen, i prowided by maene - sliver Hati de
scliicational irstifation, then it 53 4 sapply of service m ertry 7 of mofification e, 10200 7-CT (Rater s mwersded
rile motificetion No, 46M007-CT (Rate) dited T4.77.2007] to die ronrermed eductiton! instilution and attracts GST of
5% prooided et cedit af inpral far charged o poods and sermies used in Sepplytieg the servor has nob been
taken, effectied froa 7517, 2077.°
B.IZ  Theabove corrigendum su ppors the contention of the Applicent that if focd or drinks are supplicd in o moss
ot cantesn by anyone other than the instibution, colloge or the company ifscl then thie same id ecable at the
vt of 3% provided no TTC has been takon on the goods and services dsed in supplying fhe said service. Ikis
pertinent ko ruob hare that the above-neferrod cisculars have used the example of education Institutions only
fiar clarificatory purposes and it is pot the case here that the drcalar |s restricted to only the mess of canbeens
operating in education institutions. Entry 7[§) of the rate natification includes all kinds of mess, canteens,
restaurant and eating joints and is not restricted to the ones operational at the educational institu tons.

A




[.13 In this megard, the Applicant places relignoe upon the sample agreemenis entesed into with its clients narmdy
Fenshaw Motrology Systems Limited and Coming Technalagies India Private Limited, The same are
collectively attached herewith as Annesure-2 Further the inveices raised by the Applicant in respc o the
above mmple agreements are colectively attached herewith s Annexure-3. A perusal of the pelevant entry
pnder the potification, above-referred crcalarand the sunple agreements by bF suffeciently clear that tha
services provided by the Applicant are in the nature of cankeen sarvicos. The Applicant is primarily engaged
in the business of supplying feed and bovorages in thi conteen presuises of the factory and the consideration
feor tho same is charged from the employees of the factory either directly or indirectly, Further, the food
supplied by the Applicant is available oaly 1o the eenployees/ authorized personnel of the factory and is
serviced in a designated arca, These facts are established in the sample agreements attached above.

B4 The Applicant submits that it has already explatned in the preceding pars that it is engaged In providing
services which squarely fall under canteen services and (he same are Hable o be taxed accordingly. Furthee,
in this ragard the Applicant submits that the naturs of senvioos provided by the Applicart has not changed
under the previous regime as well as the axsting regime The Applicant having satisfiad that it provides
cantecn accvices should squarely fall undor Entry 7(i) of the rate notification

B4 In this reggard, the Applicant aibmits that under the earlier law the Applicant was denied the exemption since
the term “canteer’ was it mentioned under the relevant entry, however, the Eniry No. 7(i) of the rate
notification includes the serm ‘canteen’ alsc and the therefors the same has to be constraed accordingty.
Further, the Department has also accepted the contention of the Applicant that it is engaged In providing
canbeen services and not outdoor Calering services.

B.i6  Therelors in light of the above submissions, th Applicant falls wnader the definilion of cartoon and the gagmnd
o ot Tall undler the ambat of “outdess catering services
Withou praudice 1o the abve, aver if il is presumod that the services provided by the Applicant can oo
consored by both the ealegorigs.of ‘canteer seryviges and “putdoor catering” services, the Applicant should be
ghven the borafli of lower rate of i

BT I view of the above, the Applicant further submits that asswming without sdmitting the services supplied
by the Applicant falls under both the Serial Mo, 7(7) and Seral Mo T{v), the Applicant shinsld be given e
berehit of the lower rate of ax. The Applicant submits that referring o the above discussion, it has been
clearly establishod that the services supplied by the Appliconl are “contven’ sorvicos. However, tha
Dhepartment’s contention is that the services provided by the Applicant ars covered nnder the cabegory of
‘puitdoor cabering servion

=il | Amsurming that the servicos provided by the Applicant contasns elements of both ‘outdoor citering’ and

M7 e cantesn’ services, the Applicant should be given the benefit of adopting the Jower rate of tax. The Applicant
“o T henits that it i an established rule of ke that when a particular service is capable of falling under two
pories, the assesses can adopt the classification beaeficial tot,

his regard, the Applicant places seliance upon the decision of the | i ble Supreme Coust in the caso of

Rock Fibers Lid. [2002 {278) ELT 581 (SC)] wherein 1 has been clearly held that in a claszification

ute if 2 particular good is copable of talling under o competitive headings then the heading bereficial

assessee shouald be odepied. The relevind portion of thie said decision reads as under:
®13, W farw afnady metioed the relenal entries fo which e are concerited Tidle in Bus appeal. Me doudit

e s a smfﬁffﬂfﬂ_l' ahich -‘mh ﬂfﬁfﬂgﬂ'ﬂm' il Rm-h“:n‘l under 51|h-h'mfm3 Mo A0 00, bad Herets Llfr apofher

dry which is comscimesly imfroshced by the Legistature snder sufesding Mo, 680720 il speaks af gomls in adich

Eodkaood, Slagaveed asnd produces fereaf are mamefactioed by use of wore thai 25% by weight of kst fernaco slag, 11

iz mot it disprte that Hie goods iR question are tese goods in wivich pere i 25% by weright of ore ar s of red .

press wud or bast furnmace slig i wsed If that by i cnze, dhen, i 0 clnesifition diapute, an entry ahich s hengfcinl

b the assessee roquires b0 be applied ind thie senre has beesr done by Hhe aidjndioeting o iy, nhich fas beew confirmed

by the Teibumal. Albperativedyy, it cne be soiid that Sub-hording Mo, 6807 ts specific fo Hae goovds in nindr e Hien 25%

Py roelght, red e, press o or Hist fionsac slag is pred. The herding s basai enltrely on mterinl nsed on

conpesitton of goods. A tanff heading, frused oo cowrpascbini of gaods, i el specific hedding [k & hewding besed on

comuereiel noimenoiriure. Therefor, ne ane of The oien that B goods 0 s i appropieiy chissfole endor Sub-
henddiing Mo G807, 10 of e tarilf errry,”

B Applying the ratioof the abeve case o {lw: dacts of the prosont matber, it 18 chaardy imdessinod that im case the
Applicant’s services fall under both the cabagorics of ‘oiclonr catoring” as well as “canseen’ them the same
should e classified wndor the categoey of ‘canteen’ services as the same is beneficlal foe the- Applicant.
Accardingly, the present services are liable to be taxeed 3t the pate of 3% as per the Serial Moo Fiiy of the rafe
notificabion.

B I this regard, refiance is also placed wpon {he case of Share Medical Care vs Union of Indla [Z007 [209)
ELT, 321 (5.€)], wherein the Hon'ble Supreme Court held in clear terms thal is a case where the applicani
5 entitled bo benedit under two different Motiflealions or wnder two different Heads, hecan claim more benefil
and il 15 the duty of the authorities fo grant such benefits if the applicant is otherwise entithed b0 such benefit
The Hoo'ble Apes Courd in pertinent part hiold as folkws:

18, In the inatant cose, the groemd which weighed auth e Depaty Director General (Medicsly, DGHS for wou:
covsidering the prever of Mhe appellant s Haar earlies, exesuplion ts apight wnder cafegory 2 of exsaipion
notificetion, nod wnder eafegony 3 of exeplion mobiffcation wd exeniption wuder arisgary 1w s fluframr. This is
hardly & ground susininable in Tow, O e confrany, well settlerd T 05 it d cose Hee apyrlicant 5 entitlod b benefel
Jendey P differe] Notificetions ar prder. tvo aliffererct Hends, he can cluim mose benafit el £ dg the duhy af He
B
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melhoribies b el suc beefits iF the applioud is eblerdse snliled fo sirch berefid. Therefors, mon-consiferafion o
fe et of the Deputy Chreolor General [Meafioal], TRGHS o the prager of fie sppelimat i claoning xempeice amifer
category 3 af the motifcetion is ifegw and fnproper. The prager augit e oo beew conpiléred ared deonded on eeries.
Gl |;,:||-r_1¢1ul|ﬂr|_'a.ll under category 2 of the wn!_ﬁ“whnu ar 2 thd remeal of the soid benghid careed o rr e ki af e
applicard in ciiming exastion inder cofegory 3 6 e conditions daid doron therewnder hate beesr fulfilted. The High
Crerd o cominibed e sone seror mand hence Swe order of B High Cowrl also siffers froa the same infienn ty ard i
fnbie fo be st nsele ™
cUnderlining Supplied

Similarly, the Applicant submits that since the tax rate of 3% 15 a benefir given bo the services fulling under
the Serial Mo, 7 of the rate notification, the same should be extended o the services provided by the
Applicant also by adopting the principle of bereficial interprebation,

The Advam i in e ease of Rashmi Hospitality Services Pet, Lid. s not applicable in the

presenl case
At this juncture it s pertinent to note that recently an advance ruling was passed by the Gujarat Advance
Ruling Authority in the matter of Rashmi Hospitality Services Pvt. Lid. reporied at 2008-VIL-35-AAR
whersin the taxability of services similar to those of the Applicant was discussed. In the said case, the
applicant therein was engaged in the business of catering and supply of food, beverages and other enlables
(ron-aloehadic drinks) Le. complele services at varionss places of their cuslomers wha havi in-house cantean
iri Ehickr factories, The .'"|'|:r]:||.'irm1|: i, RﬂﬁhlﬂlHﬂme}' Services Pyt Lad Bad flod an -“F'F']i-':*ﬁ'r-"“ belore the
Gajarat Advancs mling authority on the following ksues:

Iesue 1- Whather the rate of tax on supplies made o the reciplent would be 127% or 18%7

lasue 2- Whether the activity undertaken by the applicant is in natuse of supply of service provided

by the restaurant eating joint including mess canteen or in nature of supply of outdoor catering?
The Gujarat Advance Ruling Authority finally held that the supply of services by Bashmi Hospilality Services
Pot, Lid. is covered by Se. Mo, 7iv) of the Nobification Mo, 11720017 Central Tax (Rase) s cutdoos catering,
attracting G5T @18%. In this regand the Ll Advance ruling authorities had relied upon the decisson of the
Hon'ble Allahabad High Court in the case of Indian Caoffee Worker's Co-op Society Lid, reported at (2014
{3} STR 546 (AIL)]
The Hon'bla Allahabad High Ceurt in the abovementionesd case had held that activities of providing food,
boverages (alcoholic pe non-abooholich or crockery and similar artices bor any purpose or aocagion which are
provided al a place other than his own provided 1o him by way of lenancy or provided by te pecpient will

3 '2'\-‘1153"_ urder the catepory of ‘outdoor catering services” as disfined under the Section (53] [76a) read with Section

cF

LB

9

a1

(34} of the Finance Act, 193
Applicant swbmits that the alovereferrad Advance Ruling passal by the Gujarat Advance Ruling
ority relying upon the aforementioned decision of the Allahabad High Coart 5 not apphlcablda 1o the
nt application
Iy, tha Applicant subimils that as per the Section 103 of the CSGT Act the advance riling pronoenced by
nthority or an Appellate Authority under the CGST Act is binding only on the following persons:
»  The Applicant who had sought the Advance Ruling in respoct of any malies

. s Theconcerned officer or the jurisdattonal officer in respect of the Applicant

In fhe present case, the Applicant is different from Rashmi Plospisalsty Services Py, Lid, Lo Applicam
imvotved in the aforesaid application and further even the concemed office s different. Therefore, the
afnresaid advance raling would not be applicable in the present application as it would hald no binding value
in the Applicani’s matter.
Secondly, the aforesaid ruling has hoen passed relying upon the decision of the Hon'bhe Allahabid High Court
in the case of Indian Coffee Workers (supra) which is not applicable wo the facts of the present case, The
Hon'ble Allahabad High Court in the aforementioned case had held that it ks immaterial as to who s the
recipient of the service while determiming whether a particular service i outdoor catering service or not. The
Applicant submmils that in light of the corrigendum ismved vide the Circular Mo 28027 2018 dabed 1800205
{reproduced at para B.I1) il is clearly established that the determination of 2 supplier and recipient ol service
is an important (actor while deciding, whethey the serviee provided falls urder the category ol mvies of
canteen, wnder the GST law.,

Thus, the decision of the Allahabad High Conrt passad in the context of Service Tax kaw cannot be relied
apen in light of the condlicting principles: In light of the same the aforessid ruling cannot be relied upen io
the prosent case since the same folbows the principle laid down in the Indian Coffer Workers decision which
is inapplicable in the present case in light of the corrigendum issued wide Circular Mo, 28,/02,/2018 dated
k0. 018
Further, the Allahabad High Court decision had hedd the services provided by the assesses in the s s
on the grounsd that the services where provided by the assessae ot place other tham his owen s therefore
the services were covered by the definition of ‘cutdoce catorer’. However, in the prosant case, as already
submitted abave there are alss situations or ransactions wherain the Applicant prepares food in a8 central
kitchar and the same i emly sorved at the premises of fhe client, Therefore, the lacts invalved in the [ndian
Cifive Workess case are distinguished from the present case and hence the ratia of the ssme cannot beapplied
in the prosent cese
The Applicant also sabmits that in the caseof BIC transactions of the Applicant, the services provided by the
Applicant are akin to a restairant, The entine risk of mnning the business lies apon the Applicant soce the
¥




corsideration is paid by the employess and the same is nol covered by the client company. However, the
Allahabad High Court devigion in the above case has not considensd the poscibility of the present services
Falling urder the category of ‘Testaurant’ service and hemce M said decision is rol applicable in the present
vl
€11 Thiedly, the Applicant submiis that theabove ruling is not applicable in (he prosont case insofar as it hae failed
f0 oxaming or decide the applicability of the Circular Mo, 28702/ 2018 dated 18012008 in the Facts of the case,
1t is humbly submitbed that the Clroular Mo, 287027 28 dated 18,00 2098 |5 important o consider i the facts
involved in the present case and the aforesaid raling having failed to consider the some sulfers from judicial
infirmnity and te same cannot be refied upon the decide the present case
. Withaut prefudice to the above, the Applicant submits that the BIC services provided by it are squarely
covered by the scope of Restayrant services and hence the same should gualify s: Restaurant services and

asserdingly be eligible to be tayed at B,
o Without prejudice o the submissions made above. the Applicant sibmils that the services provided by the

Applicant are clearfy in nature of “Restaurant’ services and therefone the syme would fall under Serial no, 7(i)
af the rate nodaficaiog

D.z The Applicant submils that even if it s presumed that the Applicant is providing ouldoor catering services
ex its clients, the services supplied onder the B3C madel would still Fall under restaurant/ canteen service and
cannot be categorised as outdoor catering services, The services providid by the Applicant under is B2C
madel have been already explained under the application file by the Applicant and are rot being repeatod
hiere fior the sake of breviby.

na The meaning of the term ‘Rostsurant’ is given in the Conciae Owford Englich Dictionary as “a place where
penglo pay o st and cat meals that are cooked and served on the premises” The meaning of the term
‘Canteen’ is given in the obove referred Dictionary as “a restaurant in a workplace or educational
establishment.”

D4 Acconding b the above referred dictionary meaning, the term Restaumnt mears the place whom people pay
for dindng out in the premises where the food is cooked and served. Furthermore, the berm canbecn Hedis 4
restaurant (Le. a place where people sit and eat meal} which s attached 10 a faciory, school e

] Stndlar b the services provides! in a reslaurant, the Applicant has pro-lwed momu which cannat b aliored
by the consumer i.0. the employee. Further, the food and bevaragos are supplied at the place and time which
are nid dacided by the comsanmer jisst like any restaurnt

(2108 Thus, the Applicant submits that the services provided by |t are akin to a restadrant service and the same
should be taxed accordingly. [n light of the above, the Applicant falls under the serial o TN of the rate

ptification and the services providid by it are lable i be taxed similsr o the resiaurant services.

or Jpithis regard, the Applicant further wishes lo place fellance upon 3 sample agresmvent entesed bt bebween
. thdl Applicant and Tata Coneultancy Services Lid. (TCS} which will further clarify the contention of the
| mlgdicant. & copy of the soid agreswsnt dated 21032018 is atbachod herawith as Annesure-4 Furlher, tha

y of the voices mised by the Applicant on TS5 ke abtached hercwith as Annexare-5. Upon perosal of the
agrearnant it is clearty undersiond that the Applicant i in the business of supplying food and beverages
 the client's premises ansd the said supply is resiricied to the employess/ puests/ any other authorized
personmel of TCS and is not available o the general public. Further, the Applicant aceepls Food card// coupons
directly from Hw employoes af the cliefit and encashes the samse laber on (Anmexore B of the aforesald
agrecment)

D4 In this regard, the Applicant wishes o fursher make a reference fo e above agreement wherein the pre-
decidod menu & atached a5 Anpexure-D tothe pgreement dated 23,02 3018, It i= clear From iho parasal of the
same that the eeplovees are provided regtaurant sorvices as they cannod alter the meno or personalise (f
Ui mvarm chimice:

D8 Inthe present case, the recipient of the services (Le. the employees) would have a limited choice of meno to
salec] the maal from. Also, apart from the standard level of servicing, the employees would not be in position
tn demand for custemization, personalization of the services from the Applicant. Theretore, it can e
corcluded that Applicant is providing the restauran services o it employess under B2C model and
samie i rovt covpred by outdoor calening services,

QUESTIONS REQUIRING ADRVANCE RULING

The question on which Advance Ruling is sought by the Applicani is az under:

Tha recent amandmieat sl in the Natfication Mo, 11,2017 - Central Tax (Rate) by Notification Mo4a 3017 - Cantral

Tax (Rate) has raduced the rate on the restaurant and canteen services from 9% to 25%, provided the crecht af fnput

tax charged on goods and services used m supplying such service has nod been taken. In view ol the abowve amendment

in the tax rate, the question has arsen regarding the classification of services provided by the Applicant under (e ELrl

Model & B2 Model as canteen/ restaurant services chargeable at 5% camulatively (both CGST #& SGST)er outdoor

catering services attractmg 18% cumulatvely (both CGSET & SG5T),

APPLICANTS INTERFRETATION

. Melevan: legal provisions on canteen services under the cursint GST Hegime,

[ ai Tha tarms 'canteen’ " ‘restanrant’ are nod defined anywhere in thee GST Act or under the erstwhile Service Tax
Regime. Henoe, reliance is placed on the dictionary meaning of the ward "restaurant’, The meaning of tha
teem 'Restaurant 8 glven in the Concise Oxford English Dictionary as a place where puople pay 10sitand aal
meals that are cooked and seroed on e prowedses.’ The imeening of B derm ' Cinleen’ 15 ginea fn e adoy refiwred
Dictiosuiry a8 0 restawrmrt in d workpla o predfromtiveel establishmer,’

[
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Some of the Didionary meanings of the word ‘canteen’ ane as under:

¥ A restaurant provided by an organization such as college, Backory, or & company for s students or staff
(ref: wewew o forddicHonaries com)

¥ A restaurant atlached to a faclory, school, etc providing mmls for large namber of people {mel

= A place in & factory, office.cte. whorne frod and meals are sold, odlen at a lower than usoal price (rel
www.dicbionary canbrdge. oeg)

Therefore, the canteen is wnderstood b be a place. generally n an organization or institube sach as factory,

schonl, efr. where meals are provided. Therefore, to constitube a canteen it is imporfant that: -

¥ Such place must be in organizatien, institodes such a3 Factory, school elc.

* Meals must be provided st such piace

Im other wonds, reference 1o the erm 'cantesn’ in the GST rabe Metificafion is made o the place where the

food is scrved. In clearer berme, i 85 gald ko be canleon services whon the food is served in the premises of Hw

companies a8 oppesad o the food served in other places like restaurand e

Af this point, the Applicant would like o brng o your atention the Circular Mo, 28/02/208-G5T dated

ORth January 2018 (hereinafter referred o s the Circular™), The relevant extract of the Circular is given below:

" Qs kave been prorimed seeking clariffontion regardiieg the lnxnddiity amd e of GET on serices by 2 coliege hosiel

aress. Tl clarfumtion 15 @ given el

X, The educatiorn ] institntions fve mess facility for praviding food to their students wrd staff, Such facility

is wither run by the irstitwlion’ sludets themseloes or is oulsourced to a third persea. Supply of foad or

atrdink Pfﬂl;dfd“n::s ar ceudeer 15 heoddle i 5% vl ri.I.rJ.IuIF Tay Credit Served Mo, 7V q'mh_ﬁn'rfmﬂ e T2 F-

7 (Rated 05 amerded mide netifeation Mo, 46207707 (Rilel daded T4 17507 wefersh. 15 imanaterie! rafrether fie

serviee i proesied by W edeoa onal ingtitction idgedf or e irstitution ontsowros e actizufy ioom onlside confrctor.”

..... Emphasis Supplied.

The abovermentioned Circular provides that the supply of food or drink provided by a mess or canteen to the

shuctents and staffs ane bo be classitbed under 5% category of catering services irrespective of such services

being provided by (e edusational institution itself or is eutsource! b an outside contraciar.

Alsg, b further clarify, a Comigendum bo the abeoe elroular was lssued on 18,01 2008 The ridenani exteact of

the Carrigendim o the Cleoular is given baloa:

“In Paret 2 of Hae sahid clecainr, for

;_“';.';i":'[_ 7ok Hq_. " If s dnaderinl whether Hie service 5 pravided Iy the ediraationnl isfibon dself or the institiv o owtsourves the

froity bo an oulside confracher.”

{lrﬂh' LH*.'?'JHE BEFRICEE 1§ one qll']fg- e Fu'lppnjnf rljl wes palugridiesiel disdnthon o its shaaents, _ﬁlL'll’Il'_lll' el !l'ﬂ_lfi'l
the i eefpiddorinl (sslitulion 15V the defindiron groon uriilyF parl 2 .lf.lml'!}]mﬁ:-.u o 12201 i Ty
1, Minenz the s iz exevmpd. [5) Mo Sade) of notifoation Mo, TR0 7-Cenbml Tax {Rate) refers]
If the catering sevvices, e, suppiy of fovd or deink in @ mess or cinteen, is provided by aryone ether then
ertucational institntion, Heu i is o supply of service al ety 700 of motification No. 11200 7-CT (Rate)
s e meded vide metificabionia, d6201 T (Rittef dated T4.11 200 1) te e conceried ddacationm’ rséitfion and
ithirmets GST of 5% proonded thar credit of impd tiy ovieged on goods and services usedd e sippiying the servioe foes
not Feen taken, offection from 75, 71.2017.°

... Emphasis Supprlied
Thorolors, from the abows Circalar, 11 5 amply clear that he catering services provided by amyvone other than
fhe educational nstitutions fie an ouldoos caterer) 1o the sudents, stafl, ete. of the aducation institution, is
o e treated a8 cantesn’ services as covered undes Entry Mo, 7(1) of Motification Mo.11/2017 - CT (Rate) and
witld attract 5% GST curmalatvely (CGAT & SGSET).
T visw of the above sabmissions, the Applicant Tas analysed the catering senvices provided by it under bosh
the Modeds, as follows:
B2 Mlode]
The Applicant submits that the calering sevvices by it under B2 Muodo] vwvabves supply of food or drirtks o
the employess in the cantesn establighod in the promises of the companies/ institutions. Under this Madel,
the Applicant recovers the charges for supply of feod or drinks from the stadi /employees.
On reading and applving the meaning of the term “canteen’ and also the Circular 1o the Applicant's B2C
Modal, the Applicant submits thal the calering services provided by it to the employecs of the
companies/ institutions fall under the category of canteen services atracting 5% GST (OGST & SGST) as the
ford anad drnks anz supplied by the Applicantin the compankes” cantesn,
BIH Model
Like B2C Model, undor BIB Model alo, the Applicant sapplies food and drinks in he cantean fo the
emplovess of the companies and institutions. Only the primary difference under this model 18 that the
consideration lor the foed and doinks supplied to the employees is paid by the compandes/ instita Hons on
monthly basis or at agreed intervals instead of the employees directly
The intention of the Applicant and the companies) insitubons voder the B2E Model is also o ren aml
provide the cantesn services (o the employees and stafl of such company, instintion.
Therefore; regardiess of the fact, whether the conskieration towards the services 55 pald directly by the
employees or the companies; institations, the nature of services remaing to be canteon services and nok
othersiss



i I1SSUES RELATING TO ADVANCE RULING AND APFLICANT'S UNDERSTANDING,
[usestion

1.1 wWhether the caterng services provided by the Apgdicant winder BZEF and B2C Models are
b b clossified s canbion seevioes?

Applicant’ i

D2 Rased om the abowe discessians and keeping in mind the dictionary meaning of the term ‘canteer’ and the
Circular Mo, 28 /02, 2018-GST dated 08th Jarmary 2018, the Applicant is conwvinced that the supply of catering
sarvices provided by it fo the emplovees of the comparses) rstiltubions wnder both the Models are o be
clasified usder Entey.Mo. 7 (1) atiracting 3% G5T (both CGST & S0ST), brespective ol whether the
corsideration 15 recetved from the emplovecs oF froem e companies.

03 CONTENTION - ASTER THE CONCERNED OFFICER

The submission, as reproduced verbatio, cowld be ssen thus-
1. Quaestian on which Adyvance Boling is required -

Whether the catering services provided by the Applicant under B2B Model aped B2C Model ave 1o be classified as
canteen restmurant seevices under Evdey Mo 71 of the Motfication Mo 113007 datesd 38 4h wne 2007 a5 arrenchied lay
i Wedifloatan Mo di 200 P0entral Tax (Rabe} dabed 14 th Mosember 2007 o as culdoss aalering sepvdres under Entry
Mo vkl the said Notiflcation *

2 Brief facts of the services provided by the Applicant:

The Applicant & engaged in providing catering services under two ditfenent models namely Business. io
Corsunier (B30 and Business o Business [E28)Madel,
Uirater B2C Model, e applicant entess into contract with the companies to provide catering services o employees of
ihe companies, The amount of consideration s paid by the employees dirscily o the Applicant as per the agreed
schedule which is generally onmoenthly basés,

Lindor BIB kodel, the applicant enters into contract with the companies e servo foed and boveragos b the
amplayeos of the comparies in the cafiteria designated with the companies premises In this model the food is divectly
sarved by the Applicant to the employees of the companies. The amount of consideration is paid by the comparies
directly o the Applicant as per the agreed schedule,

e Under beth the Models, the foed B prepaned either in the Kichen Jocated in the companies’ premises o iy e
o '-:'J i "'u_ql:tm]'u:ed kibchon located oulside the companies’ premisas

% Fresently, the Appleant treats the catering services provided by it under B0 Model as canteen/ nastourant
o arwer Entry Mo of the Motifleation Mo 11/ 2017 dated 28 th June 2097 a8 amaonded by the Molification
g B, 7. Contral Tax (Rate) dated 14 th Movember 207 and discharges C5T at 5% curmalatively ([OGST & S05T
": 'r ' ) Fiy Talatering services provided by it under B2 Moded, the Applicant treals il as outdoor catering services under

k] Entdy S/ 7iv) af the above menfioned Notification and discharges GST at 18 % cumulatively [COST & SGST). The

would like o seek an advance ruling whether the cabering services provided by If under both the Models
ount o supply of candeen )/ restaurand servives or sapply of outdoor catering services F
bmiksesiomn:
A7 In tha present case, the Applicant is engaged in prowiding catering services o employees of the compsniis
e bwo different Models e 820 Model and BEC Model. Applicant is an Outdoor caterer bacause the sarvices which
“Tue provides as caieror are at a place other than his owm place. The place for catering services: i provided by the
companios. The Applicant ia an onbdoor calerer who supplies food and beverages for a purpese. The purpose is ko
caler 1o employees of companies who use the facility of a canteen which is provided by the companies to their
employers.

o The Applicant is providing Outdeor Catering services which comes under Entry NoFiv) of the above
mentioned Molification Mol1 /2007 dated 28 th June 2017 and atiracls GST al 18% comulatively (CGST & SGST) as
per the Entry Moo 7(v) of the sid Notification. The Entry No{v)of the aboe menticawed Netification is as folkows
“Supply, by way of Gr a5 part of any servios or inany other manner whatsouver inoubdoors
catering wlwenesm g:;mda h:*'InE food or another artiele for uman coneomplion or any drimk {Whﬂhﬂfﬂ' noil alenhiolic
liquor for human consumpron), as a part of such outdeor catering and such supply or service is for cash, deferped
payment o othar valuable consdezation”

As the Applicant is providing Cutdaor Catering services, the amended Motification No.46/2077- Central Tax
{Rate} dated 14 th November 2017 is not applicable I the Applicant. The Applicant is liable to pay GST at 14%
cumulatively (CGST & SG5T) on outdoor catering services provided by him as per Entry No.7(vh of the abowg
mentioned Netification Mol 13007 dated 268 th June 2607,

Under Service Tax Regime, The expression “caterer’ is defimed in clause (24) of Section 65 of the Financs Act
1934 as follows:
"Calarer' moans ary pergen who supplies, either directly or indirectly, any fond, edible preparations, alcobolic or mon-
aleohalic beverages or crockery and similar or accou trerments for any purpose or oocasion.
The expressan” Outdoor caterer’ is defined in clanse{76}a) of Section &5 of the Finance Act 1994 as follows: *Chatdoor
calerer” means a caterer engaged in providing services in connection with catering at a place ather than his own bt
incloding a place provided by wiry of tenancy ar otherwise by tha porson receiving Such seryos,”

T view o Outdoor Caterering services is cxpressed in the recent fudgement dedivered by Homd Tigh Cour,

Aliahabad i 10.04.2004 15 case of M/ Indian Coffee Workers' Co-operative Society Limited Ve, Commissioner of
Ceniral Excise % Service Tax  Allahabad (Contral Excise Appeal NoSD of 2014).A% per tha Judgement deliversd by

Lo




HonHigh Court, Allahabad , the Assessee wis lalde o the payment of service bax ag an Outdoor Caterer within the
meaning of Section $5[105) {ext) read with clauses {24} and [Poa) of the Finance Act, 1994,

[kh. HEARING

41 The case was laken up for preliminary hearing on dt, 16,05.2018, with respect to admission or
rejection of the application nobody was present from the side of applicant The jurisdictional officer, Sh,
¥. A. Lokre, Dy. Commr. of 5. T.(PUN-VAT-E-603), Pune appeared and made sritten submissions.

4.2 The application was admitted and final hearing was held on 26.06.2018 , Sh. Sandeep Sachdeva,
Advaocate along with Sh. Nirav Karia, Advocate appeared and made oral and written submissions as per
thoir ARA. Sh. Sandeep Sachdeva, Advocate requestad for grant of further beo weeks” time for making
some more written submissions which is considered and they were requested to make submissions as
desired latest by 09,07 20087 without fail. The jurisdictional officer, Sh, A. Lokee, Dy. Commr, of 5.T.(PLUN-
WV AT-E-603), Pune appeared and stated that they have already made written submissions.

05.  OBSERVATIONS
5.1 We have perused the records on file and gone theough the facts of the case and the submissions

made by the applicant and the department.

52 The applicant has submitbed that they enter into contract with industries and corporates o
provide catering services which are of hwo types, namely Business to Business (B2B) Mode] or Business to
Consumer (B2} Model and have further submitted that under B25 Model, they serve tood and beverages
directly to the smplayees of the companies in the cafeteria designated within the companies’ premises for
which-consideration is paid by the companies directly to the Applicant as per the agreed schedule and
un.‘h‘-r-% * Madel, they provide catering services to the emplovees of the companies and in this case, the

amodnEnl consideration is paid by the employees directly to the applicant as per the agreed schedule,

n a monthly basis.
nder both the Models: (a) the food is prepared either in the kitchen located in the company's

penirggl
33 i "
regifses or in a centralized Kitchen located outsicle the company’s premises, (b} companies may provide
: 'h‘t-:nsil.-.:, electricily, equipment, furniture, pest control services ofc, depending on the contract. (¢) they
have to matntain cleanliness in the canteen andd in mast of cases, a Canteen Committee set up by the
Company will inspect the quality standards of materials, food items to b supplied in the canteen and (d)
the food rates are as per the contract between the company and the applicant.

5.5 We find that at present they are treating catering services provided under B2C Model as canteen/
restaurant services under Entry. No. 7 (i) of Notification Ne. 11/2017 dated 28th June 2017 as amended
and are paying GST at 3% cumulatively (CGST & SGST). Under BIB Model, they are treating such catering
services as outdoor catering services under Entry 7 (v) of the abovementiomed Motification and are paying
GET at 1B% cumulatively [COST & SGST).

5.6 W find that there is no deubt in the applicant’s mind that they arg providing catering services as
mentwmed in their application. The anly doubt that has been raised by them is whether the said catering
services, under both the medels, supplied by them are to be classified as canteen/restaurant services

under Entry. No. 7(i) of the Notification No. 11/2017 dated 28th June 2017 as amended, or as sutdoor



catering services under Entry. Mo 7(v} of the same MNotification. In effect they have no doubt aboul the
taxability of the catering services provided by them,

57 We find that under Motification MNo. 11/ 2017 -Central Tax [Rate) dated 28 [yne, 2017, Serial No,
T Heading 9963(i} covers accommodation, foed and beverages services. The nature of services and the
applicable tax rate on the same is a5 under:-

-—

[7 | Heading 9963 {1y Supply, by way of or as part of any Service of In any other | & - |
(Accommodation, | manner whatsoever, of goods, being food or any other article for
human consumption or deink, where such supply or service i
| food and DEVETAEE | po b daferred payment or other valuable consideration,
services) provided by a restaurant, eating point including mess, canteen,
neither having the facility of air-conditioning o central air-
heating in any part of the establishment, at any time during the .
year nor having licence or permit or by whatever name callad to
serve alcobaolic liquor for human consumption
{ii} Accommodation in hotels, inns, guest houses, clubs, | & =
campsites or other commercial places meant foe residential or
loding PUFPASES (oot
| (i) Supply, by way of or as part of any service oF in any other | 8 -
| manner whatsoever, of goods, being food or any other article for [
human consumption ot any drink, where such supply or service
is for cash, deferred payment or other voluable consideration,
provided by a restaurant, eating joint inchiding meas, canteen,
' having licence of permit or by whatever name called to serve
aleoholic liguor for human consumption.
' {iv) Supply, by way of o as part of any service or in any other | % .
3 manner whatsoever, of goods, being foad or any ather article for
human conswmption or any drink, where such supply or service
is for cash, deferred payment or other valuabla consideration,
provided by a restaurant, eating joint including nvess, canteen,
having the facility of alr-conditianing or central air-heating in
| any part of the establishmant, al any tHime during the year. !
(v} Supply, by way of or as part of ary service o in any otfer 9 -
nanner whatseever in outdoor catering wherein goods, being
food of any other article For human consumption or any drink
{wlether oF mok alechalic liguor for human consumption), as
a part of such outdoot catering and such supply or service is for
_cash, deferred payment of apther valuable considerabion.
{vi} Accommadation in hotels, inns, guest houses, clubs, [ % ) =
campsites OF other commercial places meant for residential or
lodging purposes having declared tarff ..o
{vil) Supply, by way af or as part of any service or in any other | 9 -
manner whatsoever, of goods, including but not lmited to food
ar any other article for human consumphion or any drink
{whether or not alcoholic liguor for human consumption),
where such supply or service is for cansh, deferrad payment or
other valusble eonsideration, In a. premises finchuding hotel,
convention center, club, pandal, shamiana or any other place
spacially arranged for organising a function} together with
renting of such [remises.
{will) Accommodation in hotels ircluding five star hotels, inng, 14
guest houses. clubs, campsites o other commercial places |
maant for residential or lodging puUrposes having declared tariff :

_.(ix': Accommodation, food and beverage services other than (il | -
= (i), i), 1), (v), (vi), {vii) and (vii) above ||




The ahove notification was amended by the Central Government vide its Notification No.46/2017- Central
Tax(Rata) dated 14.11.2007 wherein the item nos. (i) was substituted as following:

e |

1) Supply, by way of or as part af a0y serwioe or o af Prigdied thad creddit
LU ather marner wiutlsoever, of goods, being food or mny af it fax curged
fAccomntoda | other article for uman consinption or drink, where o goods o
ticw, fond e | suecly supply or service i for ol deferred payrieat or sereices sl in
kevermge other valuable constderation, provuded by a restonrant, supplytng tiwe
arrioes) cuting joint incliding amess, carteer, whetlier for service hag nob hedi
consrmplice on ar gy from e premises ohers sudh faken [Please rofer
ool or oy other arficle for lusman consnption ar lo Explonrtion no.
drink is supplied, oiher fhan those located in the fin)].

premises of kodels, iiens, guest onses, clubs, ciawpsites
e other conmmercial places meant fior residenival or
fadging parrposes heving declared tonify of any unit o
accommadation of seoen Haowsnnd foe iuvdred ppees
e whaer per unil per day or eyuivatent. Explanaiio.-
“declred tariff™ includes chorges for ol ancnibies
nrertded in the wml of sccommodetion [given on remt
Jor stiy) like farniture, air conditioner, refrigerators or
any other apenities, bt ool excluding  any
diseanaet offered on Hee puliished clarges fos such unif.

=58 We find, from the submissions made by the applicant, that the provisions of clause: (i), (i), (v,
/;ff; - *‘nlt_‘ il (vii] of the above mentioned Notification do not apply to the current facts in hand, Therefore the
o us is bo ascertaln whother the activities af the applicant would fall under Sr. No. 7, Headings

i R_"'I-_ﬂn -

Frabstituted, namely: -

3 (4] (51

=[v) Supply, by way of or as part of any service, of goods, being food or [ 8 S
any other article for human consumption or any drink, at Exhibition
Halls, Fvents, Conferences, Marriage Halls and other outdeor or indoor
functions that are event based and cocasional in nature,

510 Thus from the above amendments it is clear that the services supplied by the applicant n normial
course does nol appear to be covered under clause [v) of the above said Notification, From a reading of
clause (v} before and after the amendment it is seen fhat the word “ootdoor catering” does not find a
mention post the amendment. Hence it can ba inferred thal the zaid clause post the amendment made
corsiders outdoor catering as a Supply, by wry of or ns part of any service, of gouds, being food or ey otfier @rticie
for feman consunption or iy drink, il Exhibition Halls, Events, Conferences, Murringe Halls and other auldoor
or indoor fierctions et are event besed anid ocorsional in Nl

511 Sirice the supply of catering services provided by the applcant cannot be consddered to be in the
nature of “cutdoor catering”, we shall now discuss whether the activities of the applicant wonld fall under

i



' G1. Neo. 7, Headings 9963(i) of the above referred Notification. To understand whether the activity of the
applicant as claimed is ‘cantecn services’ we would be required to examing as to what a canbeen is.
512  We find that word “canteen”™ as per Cambeidge English Dictionary is “a place i factory, affice, eic
afeerre food apd menls ave sold often of a lmver than weual price”,
A place inw factery, office, etc. nfere sueployees can baty food and meats at a lower price ",

Further as per general understanding a “canteen” is a small cafeteria or snack bar, especially cne
in a military establishment, school or place of work, Thus broadly we find that "a canteen is mostly
referved to as an eating place provided by an organization, college, university, military, police,
government, for the staff/ students workforce

In the present application we find that the applicant has clearly stated that they are providing
services only toindustries and corporates and for their emplovess,

We fird that the main features that are generally seen in a canteen are as under:-

i1} The canteen is inside the premises of the ind ustry /corporate.

i) The canteen building may have cooking facilities Inside it and mostly facilities such as LPG
cvlinder, furniture, refrigerator, water conler, cooking and serving utensils ete. boing all or some
of these items are provided by the company on returnable basis in good and proper condition.
Also, generally water and electricity is also provided by the company on chargeable or mayhe non
charpeable basis

{3 Some or all of the food, snacks or tea and coffee may be cooked or prepared m the canteen itsell.

. (4] The items are sold to the emplovees directly by the contractor at agreed prices which are mostly
" subsidized and the sale amounts are collected by the contractor themselves. However prepaid
| vouchers may also be given to employees by the company which are to be accepted by the
traictor.

contractor may be required to serve to employess by counter service or even table service in
prot of sentor officials of the company,

company communicates to the contractor only approximate estimated quantity consumption
mal it does not guarantee any quantity which may vary on a daily basis.

The contractor can generally sell additional items with the approval of canteen management,
company management and rates of all items are to be displayed.

i# The contractor may be required to make special arrangement for lunch, breakiasy, dinner or
refreshment when required by the management. al mutually agreed rates,

(% The menu is decided by the company from fime to Hme.

{10} The service of contractor are generally to be monitored by designated officials of the company and
they have full right to inspection of eatables, beverages, food prepared to ensure quality.

{11) The contractor s required to engage his own employees and is required to follow statutory
provisions as applicable.

513 We find that the applicant has provided three sample agreements entered into by them with its

chients namely M/s Renishaw Metrology Systems Limited (RMSL) and M/s Corning Technologies India
Private Limited {CT1) and also M/s. Tata Consultancy Services Ld. (TCS).

514  In their contract with (RMSL} which is wef 01.04.2018 it is clearly seen from a reading of clawses
under the heading ‘BEPRESENTATION OF CONTRACTOR that the Contractor shall ensure that the food
is cooked and carried from outside and no food item is prepared in the company premises using
gas/ electricity or otherwise. RMSL has under the contract assu red the applicant of & mindmuam of 370
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lunch meals. RMSL shall provide space, fixtures, fittings equipment, efc.
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515 In thefr contract with CTI, it is again clearly seen from & reading EXHIBIT A to the
agreement/ contract that the location of the Kitchen of the applicant is at a distance of about 7 kms from
the CTl plant and therefore it appears that the food & cooked and carried from outside and sold in CTT's
premises. Hore too it is seen that the applicant has bean provided with space, utensils and other
equipments, crockery, cutlery, water, electricity, cleaning of cafeteria, etc. Menu 15 also dictated by CT1 i
ganeral.

516  Im their contract with TCS, from a reading of para 13 of Annexure A to the confracty agreement i
is seen that the food is cooked at some main kitchen premises and served in TCS's premises. Para 11 of
the sald Annexure mentons that TICS shall provide Cooking Gas wherever applicable, provision of space
at no extra cost, cutlery, erockesy, water, electricity, cleaning material for kitchen,/ partry and common
seating area, etc.

517  From a reading of all the above three agreements there is one cléar fact and that is, the clients of
the applicant are providing space, ete, to the applicant for supply of catering services and the services are
supplied by the applicant at the clients’ premises.

518  From the above details and discussions it ks clearly visible that the service being provided by the
applicant would be covered under Serial Neo. 7 Heading 9%63(1) or (ivjof Notification No. 112017 datexd
28062017 s the applicant can be said to be providing the services of a canteen, but as to the applicant
falls under Sr. Mea.{i) or {iv) of the said Notification would depend on whether the canteen has the facility

& OFis air conditioning or central air-hoating in any part of the establishment , at any Gme during the year,
H*{ﬁ;&:{mmmhm not clarified the same anywhers, The said clause (1) has been amended by Notification

2T a8 * ") Supply, by vy of or s pard o aey service or o oy other mnner whatsoeper, of goods, being

@ty ollier article for fnoman comsiem plivn or drink, wohene sach supply o seroiee is Jor casit, deferred poyenen
@i tlune consideration, provided by & restanrant, enting ot inchiding sess, cmfeon, whebber for

-
&

=] o Arption oni or aweay from the premises where such faod or any other article o hinnan consimption or drink iz

. '\--..'\-.'.-";'.- Fy 1 - 7 - 5
S RS Sahlied, other thi Hhose located fu the premises of hotels, inns, guest houses, dub, compsites or other commerncinl

e =t

places meanl for residential or fadging purposes having declored fariff of any of accommedation of seven
fiwsand five Jumdeed rupees anid above per anit per day or eqeimadent. Explenation.- declared tariff™ inelides
charges for all amenities procided io e widl of sccommiodabion (given e rend for stey) like fomiture, A comliffomer,
refrigertors or aay offer amerities, bict without excluding any discount offered on the puiliished charges for sech
wnit However we find that the amendment has also done away with the conditlon of "Supply, provided
by a restaurant, eating joint inclading mess, canteen, neither having the Facility of air-conditiomng of
centeal air-heating in any part of the establishment, at any time during the year and theretore the
services of the applicant, in view of amendment vide Notification No. 46/2017 dated 1411 207 would
fall under Serial no. 7{i) of this amended Notification.

518  From lhe above discussions we find that the actkivity of the applicant would fall under clause (i}
of Motification MNo. 1172017 as amended and with effect from 14.11.2007 Le the date on which Notification
M. 46/ 201 7- Contral Tax{Rate) came into effect

0. In view of the extensive delibarations as held hereinabove, we pass an order as follows

15
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funder section 38 of the Central Goods and Services Tax Act, 2007 and the Maharashivs Goods and
Services Tax Act, WXIT)

NO.GST-ARA-052018-198- €| Mumbai, dt. 9. G3. 2a1p

For reasons as discuseed in the body of the order, the questions are answered thus -

Question = Wiether tye catering sermices provided by the Applicant wnder B2E Mode! anad B2C Model are to be
(clnseified as coateenrestmrmnt servives wouler Entry, So. 50 of the Notificntion No. 17/2017 dated 28th Jine 2017
{ias mmeededt by the Notifioetion o, $6/2017- Central Tax (Role) daled T#ih Notember 2017 o g2 oittdoor catering

‘serpives wenfer Entry. No Tiv) of the said Notijfication ?

Answer = In wiew of fhe ohservations sl discissions mnde above the actiody underbaken by the applicant i e
tsathject oase woueld be clissified as corteen services wnder Endry, No 715} or (ivh of Netifioation Na, T82007 dated
| 280 Jowea 20 7 depending on whether fhetr conteen bis the facility af air airconditioning or central air-keating in
it gfu:r islument, ab any time diring bhe yweor, Hotoeror as per amiemded Notification No. 46/2017- Central
.nm-dmd'- I'J?hLNmrfﬂlfnﬁr 2017, theiv sevice oowdd foll under Br, Mo, i) of Hos mmeended Nolification.
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B. ¥, BORHADE PANKA] KUMAR
(MEMBER) {MEMBER)
CERTIFIED TRUE COPY
Copy tos-
1. The applicant ",I 'q.rn__,_
2 The coneemed Cenlral / State officer e
3 The Commissioner of State Tax, Makarashira State, Mumbai hﬁn
4, The Chief Commissioner of Central Tax. Churchgate, Mumbai ~ ALTHORITY
5. Jt Commissioner of 5.7, Mahavikas, Mumbai for website. ADVAMCE RULING AL .

SHTRA STATE, MUMBAI

Mote = An Appeal against this advance ruling order shall be made before haharashira Appeilate Authority for
Advance Ruling tor Goods and Services Tax, 13 floor, Air India building, MNariman Point, Muambad - 400021



