MAHARASHTRA AUTHORITY FOR ADVANCE RULING
[constituted under section 36 of the Maharashtra Goods and Services Tax Act, 2017}

BEFORE THE BENCH OF

{1) S5hri B. V. Borhade, Joint Commissioner of State Tax
{2) Shri Pankaj Kumar, Joint Commissioner of Central Tax

[ CSTIN Mumber, if any/ User-id 2TAABCBISISLIFS

FE:E;.;I Mame of Applicant Bajaj Finance Limited
Registered Address/ Address provided | 3rd Floor, Panchshil Tech Park, Viman Nagar, Pune- |
whike obtaining user id 411 014 e | |
Dietails of applicaticn G5T-ARA, Application No. 21 Dated 09.05.2018
Concermed officer Saate Tax Officer (VAT-C-707) Pune

Mature of actwity{s) (proposed [/
present) o orespect of which advance
ruling sougeht
A | Category Service Provision
B Description (in brief) » The Applicant is a non-banking financial institute amd is |
inter alia engaged in providing various types of loan to |
the customers such as auto loans, loan against the
property, personal loan, consumer durable goods loan,
ehe, |
* The lvan agreements entered into by the Applicant with |
its  borrowers/customers,  inker  alin provide for
repayment al the ﬂl,ll‘_'l‘l:ll'ldi.l'IE d.uu_,-"El:[uatEd h-jnn'll'll_f
Irstallments (EMI} through cheque/ Electronic Cleardng |
Svstemr (BCS) Mational Automated Clearing House |
iNﬂCH'] ar any ather electranic or c[cari.ns mandate, an I
b due dates stipulated in the agresment, !
s In case of dishonor of cheque [ECS/MACH or any other |
elecironie or clearing mandate, the Applicant imposes |
Penal Charges/ Bounce Charges (hereinafter collechively [
referrad to as "Bounee Charges”) an the customers.

on  which advance ruling [vii} whether any particular thing dome by the applican [
with respect to any goods and/or services ar both
amaunts © orf resulls in a supply of goods and/or |
zervices or both, within the meaning of that term |
Question(s) on which advance ruling is | As reproduced in para 02 of the Procesdings below, |
reduired i

PROCEEDINGS

junder section 98 of the Central Goods and Services Tax Act, X017 and the Maharashira Goods and
Services Tax Act, 2007T)

The present application has been filed under section 97 of the Central Goods and Services Tax Act,
2017 and the Maharashira Goods and Services Tax Act, 2007 [hereinafter refered booas " the CO5T Act and
MGST Act”] by Eajaj Finance Limited, the applicant, seeking an advance ruling in respect of the following
LES O |
Pletier the Boupoe Chimrges callecizif by e Applicant should be treated @s a suppiy weeder e GST reginme?

Al the outset, we would fke to make it clear that the provisions of both the CGST Act and the
MGST Act are the same except for certain provisions. Tharcfore, unless a mention is specitically made to
such dissimilar provisions, a reference to the OGST Act would also mean a reference to the same provision
under the MCST Act Further to the earlier, henceforth for the purposes of this Advance Ruling, a reference
tes such a similar provision under the OGST Act / MGST Act would be mentioned as being under the “GST
At



2.

Al

Ad

FACTS AMD CONTENTION - AS PER THE APPLICANT

The submissions, as peproduced verbatim, could be seen thus-

The Applicant i a non-banking Anardal coarpany and & inber alia engaged in providing vasious pypes of
loam o the custonmers sich as sl lsares, loans against the propaeny, porsonsl loans, consumer duarable pocds
lonans, 21c. All these loans are interest beanng loans.

Thie Applh'.ﬁm inbor alia endcrs Inin agracinante with borrowor fcushomaors For Plﬂ‘.-‘ld!nﬂ loanes B0 tharn. Thae
lnan agreements provide for repayrent of the cutstarding dwes/ Equated Monthly Installments {EMI)
threwgh chegue) Electronic Clearing System ("ECSYS Mational Awtomated Clearing Heouse (™ACH or any
ather electradic or chearing mandate. The ilustrative copies of loan agreemend entered into between the
Applicant and the custoemers are collectively enclnsed as Annexure-1,

Ie case of dasdwmonr of chagae BCS/ MALCH o any other electmonic or clearing mandate by the castomiers,
ihe .I'qp|1|.||_'.;||1.| collevts P-I:’I'I.d]ll' bonsrice :ha.ql;u. which s in limne writh thae ﬂ.!.‘l'l:ﬁl lerms and conditions. The
bounce charges are genemlly a fixed amount per default cormmitbed by the customer, for e Be350/- for
dachy dishanour of du-q-m_-"F.‘C!—l

The rekovant extract of clauses of a sample auto s ggreement n respect of bounce charges i reprodaced
Pelew for ease of referenoe;

1. DEFANITIONS AND ASERE VTATIONS:

& "Bowinoe Chrrges”™ shall wean, distaonoe of post-iadnd dwgree ECS A DS pridristed by the Forrouerdro

appdicanlfop borraner o chearmnce i EMI ety insfrllaenids) or pooe-payment of imetnflinent ou or hejore

respeching dive dvele for affer wimies,

Il TERMS OF THE LOAN

3. The Borroier aprees il congfiens Had

Aok BFL sz ertitlod do ?ﬂ?}' prrathy as folloess on .if.-_ﬁrﬂl'r:

el Boarnee E.Ilrrrlg.ﬂ ﬂ_fln"lh'ﬂ R 3305 on eacly Sonece ez per dinese B of the schedie,
.. Emiphasts Suppliad

The amount of bonnee charges colbeched from fhe customers are accountod by the Applicant in its cone
.:.n:quurli:nu F|arJ"|:rr.|11 Lo SA under Seneral Lud.;_q,l.-r Ui GOREN S
Under the GT fimplemented from July DE, 2017), the Applicant is of the view that bounce charges collecied
frem the custonmers {for bue Breach of the erms amd conditons af the leany am In the matisee of panalty
wlilabed danug_l.ﬁ and themfore, the same is ol a constderation for :||.|.p|:|!:,r of service and hence, not be
Wjccted 1o GET kevy. However, given the ambiguity on tasability of penal/ bounce chasges under the €5T
i as am abundand cautlon, the Applcant is filing the present application for Advance Boling,
iningthe Applicant’s interpretation of law andfor Facls, as the case may be, In respect of Qeestionis)

g advance ruling
g is soujrht 1o ascertain whether the Bouno: Charges collectd by the Applicant should be
g aber] a8 & supply under the GST Regime?
tatiom
In this context, the Applicant has analyzed the relovant logal provisions in tha cnsulng paras.
Bowii e Charpos dio niot fall within the ambit of "supply under the GST nsgime
Under the GST regime, the taxable event shall be the supply of pgoods or services, The scope of the term
supply’ is provided under Section 7 of the CGST Act, which includes all forms of supply of goods amd;or
services such as sale, ransfer, barier, exchange, loense, rental, lease or disposal made or agmed bo be madie
for a considerabon in the course or fartherance of business and Imporiation of services, |t also incdlades
activities apecifed in Schedule Fmade or agreed 1o ke made witheat a consderation. The said Sectimn 7 is
represbucesd hereln below for reference.
7 (1) Far tie pusposes of fieis Act, the expression "sapply” ol
e} ;p,'r.,l.i:n.rm qf’mrlﬂlrh'_!;.r!,r'rn#: oF rreioes oF hedln neal o sale, dmansfer, darfer, exchimege, Homee, renefal (e
or chspocal stde or agreed bo by imade Jor o consideratipr by o pevsan in e cowrse or fiertheraee of biesiness,
¢by fuport of sereices for o considerition whether or nof i W ceprar or furbierence of bsiness;
{c} He nchiveties specified i Scfeednle 7, snvide or agrend do be siae wibioss @ corsiderhion, and
(i) M ackinities fo be tromfed os sy of gomds or suppliy of serices s relerred toan Sokedale 1
e B Inasis Supphied
by wivewr o 1l above procdslon, any adieity anderinken withont conssderation, axcog thase covensd nnder
Sch. L shall rot be treated ss "sapply', and accosdingly, will not be subject to GST levy and benee, mot lable
for pavient of GST. Further, the Baunce Charges collectisd by the Applicant are mol covered ander the Tist of
activities specified in Schedule I of the CGST Act. Therefore, in this case. analysis is required be know whether
the penal charges collected as Bounce Charges would qualify as a consideration bowards supply of service.
I8 i sbmitied Hrat the e corsideration is defined nnder Ssction 2 (31) the CGST Act a2 under:
(A1) “consiferdtion™ it rolatioie o fa supply of goods o semrioes or Setl ineclides
fup ey ponend ncde or fo by mds, el inoimoney o otfereize, (o respect of In respose to, or for the
indiscesapsel of e spoly of goods or soreioes or bofl, sbeflier by e secipiisl er by oy other persow bt ehall
nof rachele arey sailsady groers by W Cendand Govermwend or a Skate Coeernmend!
{B) the womedary sl of gy act or forbearame, in respect of, an respovise to, o for e indiscenent af the
aupply u}l"gmd: ar seredees of hofl, slediver by the recqprend o by any other perio bk shall ol fnelide aiy
aibainy yiven by e Cenlral Cordrament or @ Stafe Goevrmment,”
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Al Simee the abowe defindtion s an inclesive one. the rnﬂ:n.inE of the term Somdidecation” will hive b be
miderstocd from various esternal aids, induding the natural meaning given in vanous dicionares, maning
gi'l."en b thie ferm i mIJn.gx I:I_'g.I varaeu s fornms, e,

A5 1t is sulsmicd that thecomcept of consibesation has e darived Trom the Latin phrase *gquid pro dque which
means “samething for something”. 1t is a well seitbed principle that *where there s no coraideration, there ia
no comnbract”

Ak Ruforence in this repand @5 made to the defirétion of the term ‘comsideration provided in Section 2} of the
Incleam Contract Act, 1872 (herncinafter referrad to as the Contract Act), which reads as wnder:

"W, at e destre of B prosmiser, e peomiser oF aiy ofber persen las done oF abstaimed from dodig,
ar dews ar nbsdeing froi dkoudg, oF proises foode or B nds e fread doieg, semedhing, sndt eot oF sbaliaence
or pronmse i celied o cordiddeonrlion for Un? promse. ©

AT Furihernvre, it s swbindiied fhai vesious dictonaries define the erm consideration as follosws:

FLACK LAW DICTIONARY

Considerivhioa weuns soavedlineg awhich @ of value o the eye of fee, seoiing frow tee pladeli etbieer of Beagfl to e
plirebifF or of dedrimest fo the ol fendand,

WERSTER DICTTONARY

Sormedivdieg af ol geren o dome (o exchange for seavediiing of owlme groen or done By eoother, grorder fo putke dinding condrect;

fdiiceinent for o cortra,

AR From the above discussed meanitg of the term consideration’; it can be sail that consideration wouald
meceasaraly fwean "yudd peooqen®, Lo, sermothing b setume s a banoflt which must ba bargained for balwoean
tha parties, and is essential reason fora pathy enfering into a contract Further, the consideration for an aclivity
sl b al the desire of the cther persom,

AD In the present cose the Bounce Charges are collected by the Applicamt on account of failure of the

bodrower customes in fulfilling s cbligatlon 1o ensure that tha funds were available 1o honour a chegue or

meet a direct debit request presented by the Applicant for Hee loan installment. Theneloes, (1§ i submitled tai
the Boumce Charges are not recovered by the Applicant in Hew of, or, in retum for any activity perfommed by
ther Applicani.

The Applicant weomald ke o bring your albontlon o clause {d} of sub-soction (1) of Section 7 of the CEST Act,

wrhich states that the cvpression supply also inclacest the activities ha be treated as supply of gocsds o sapply

A, services as referred to in Schedule 11, Entry 5 of Schedule 1 specifies the list of activities 1o be treated as

- ._ ply of services, which inter alia containg clause (o), which resds o3 "agreelng fo fhe olligatfon e refrain from

Ao, or lo dolerafe me nck ora sihimdron, ér fe Jdo s acl

' subumitted in this regard that the expression to tolerakr an act’ vsed n the above clawse, should be

dfcrstood 1o cover instances where the consideration is being charged By one person in onder o allow

Fother persom o andertoke any parkicoulae pelyity, These are the cases. where 1t s clear at the very inception

i the inbention of one party is to undertake an activity ancd the other party shall allow e same withaus

.'||1.].I hindrance, Such a contract iz antered wilh an irtengion lo-alkaw the other person ta casry out an activity,

and not as a penalty) fine to deter such person te repeat the act in fature, Evien if such activity is repeated in

futare, thers is no inbention te deter the happening of the same,

The expression agreeing to felerate an acl’ cannot be constreed b include silualiors wherein Bguldated

damapes, penalty is charged by a party for defaulis) breach commitied by other party snder the contract.

In fact, the very miention of sach penal clauses is w0 creale 4 detecrent effect and ensune thag the

defaulisy violations are not cepeated by the orring party,

A3 It s Furilver submitted that the word ‘obligation used in Clavse (o), Engey 5 of Sehadula 1ol the O5ST Act,
imadicates the meed for the existence of the desire in the person for whom the activity is dome. In ather wonds,
when the service recipient nsquests the service provider fo tolerate an act) sitzaton and the service provider
oblies todolerale provided & consideration is paid, then such a contractoal relabonship will gel covered by
the said clause of Schedule 1 of the CGST Acl, In such sifuation, the service provider binds kimsel! toact in
a particular saanner as desired by the service recipient and there is consensus ad idem between the
conlTaciing parbes ko thas effect.

A 14 Contrary ot abevie, the Baunce Charges are collecled only on happering of ey event of defwuly by the
cusbness inmaking the poyment of loan inatalbments. 18 s sl led bn this regurd that the intention of the
parties enitermgg inks laan agreement |5 o grant/ avadl Toan and net to tederste non-pavmetit of Ban does,
Theredore, it woilld be erroneons o assume that the parly granding loan (Le. the Applicant) are enlering the
ioan agreemsent o toberate the default of the borrawers, [t is further submitted that the conslderation for
breach of contract, in the form of liguidated damages cannot be treated as the consideration for the contract
perse, Thereiore, merely Tecanse of exitence of the clawse of peral /Tounce charges in the contract for breach
of the performance of 1w oonkract, it doss not mean that ihie parties have enfered into the comtract for the
penal bounoe charges. 11 is enly & detetrent for the customes/ bormeweer muot bo commit default Henee, it bs
submlited that there is no obligation on the Agplicant to toderate the act of the default in payment of loan
irsbal Tt by thie cusbomes ) borrower.

415 Therefore, the activity of collecting peral/ bourge charges does not even fall under the ambil of the deemed
supply urder Clause (), Entry 5 of Schedule 11 of the CGST Act. Hence, the penal /bosnce charges collecied
ior the default in payment of loan instalimerd cannot be treated as consideration for any supply, and
avcardimghy, is 2o laxable wnder the G5ST regime,

B. Bounce Charges ane in the nature of lguidated damagespenalty



B It is further submitied that the penal charges collected by the Applicant by way Bounce Charges ate marely
int the pature of penalty/liguidaied damages for defsult in loan repayments by the cusiomers, which should
nol be subiect o GST levy

B2 Thus, lguidated damages) penalty are merely for making good the boss seffered by o contracting party due
to breach of terms of the conizact by other contracting party. There is no additional benelit given under tho
main conltact of supply of service, in reharn fror the Higuidates] damages.

B3 Attention in this regand B browght towards Section 73 of the Contract Act, which statutorily allows the
Applicant i recover damages from the defaulting party in case of defsull or breach of terms of the contract
by such party bo the contract. Relevant portion of Section 73 of the said Act i3 extracied hereunder for ready
nelererc:

*Sectionl 73, Comgensriion of foss or dnmage ovcisd By beeac of covtrect - Pies o cordract has beee dvoken, e party
wlin saiffers by st brewols oz cabitled 10 receing, froue the partyy il faes Broken dhe confrich, eompeagalion for ary loss or dansge
cviaed Bo Jian Hrorshy, sivich oty drods b e sl coree afthings fronrsnd breach, or sl e poriivs B mhion By
it dive comdrict b e Ukl do wesiall froee the Brevch o il

w. .. Emjphinsis Supplied

B4 I view of the above, itis submited thal the lquidated damages / penalty charged for breach of contract are
legal comsequences of the defaulting party, and therefore, the said amount shall nol be troated as
ronsideration for amy activity, 10 ls further submittod that the comsickeration foe Breach of contrmct, in the form
of lguidaied damages, cannot be treated as the consideration for the contract per se, hence, would not be
taxalble urder the G5T rogime,

B5 1t is submitted (hat Gven inbeenationally. it is o detled positon that the damages received by way al
compensation for termination or braach of a confract cannol be treated as a supply and therefore niot sabject
ey ST AW AT lewy,

A& Im this regard, reference i3 made to GSTR 2000/, issued by the Australian Tax Office (AT, explains the
GET ireatment of court orders and out-of-cour setlements. In the said ruling at Fara 73, il has been clanified

that the damages are the most commaon form of remedy arising oot of the termination or breach of contract.

The damage, boss or inury, being the substance of the dispuse, cannot in itsell be characterized a5 a sapply

made by the aggricvesd party. This is becawse the damagp, Toss or injury in itself does not constitute a supply

under the provision of Australian G&5T.

foremee is further mads b GSTR B3I pertaining to payment on early lermination of a lease of goods’,

buen clarified therein that a payment received bo com pensate the lessor for damage or loss flowing from

termination as a result of o default by the lessee is nof consideration for a supply, sven though the lessor
the Jease to an end by exercising the dght to terminate the lesse. The Ruling herther provides that in
cases, there will be no Bwable supply because & payment for geowine damapes, which is el
ideration for any earlier or carnent sugply, cannot e said to be made in conpection with any supply. The

r meTely exercises his right 1o leminate and the payment is in the nature of damages for the lessee's

ch of the lesso which gave Fse to e lessors vight ko erminate. Thus in the above Raling issued omlbor

_;.J-"' Avistralian GST. it baw bewn clarified that mere payment of an amount under a demages claim s not a supply

i andl hence, GST is nol payable ansuch supplies,

B.A Further, GST Determination No, 200516 has been fssued bo answor the question as o whether a club,
sssociation, rade union, society or co-operative (refermed o as “association” In the Determination) makes 4
supply when it imposes @ nonsstatutory line or penalty on @ member for a breach of the association's
membership rules. The said GSTD clarifics that there |s oo supply made by an associaton whenit imposes o
fing or penalty on its member for a breach of its membership rules, and the payment of the fine oF panalty i
thorefare nod @ conalderation for a supply and hones not loviakle io GST. 1t has been clarified. in the above
CATD that if the tros nature of fineor penalty is a punishment and /or o act as a detecrent, it does nol accard
with that natuee b suggest that thers i a supply o the member in return for it payment,

il Further, in Mew Zealand case S65 (1996 17 METC 7408, the Determination stated that an sssockation, in
aceepting the payment of fine or penally, does not enter into an abligation with the particular memier W
peslrate the miscondicl, bt rather is fulfilling it obligation 1o all menibers b enforcs e males. The member
dovs not pain rights additional to those which are already engoyed by virtue of biing a member. That is, upon
paymont of the: fine or penalty, the member continues to amjoy the same fights and privibepes and L followes
that 1he assoclation §s required fo conitnue Lo provide the benedits: af mesnbarship. [n this sense, it canned ki
aaid that the association 'makes 3 supply where it already has o pro-oisting chligation to continue @ provide
thi benalita of membership,

B0 Inview of the above discussed rulings, the Applicant would like to submit that the very purpose of liguidated
damages / penalty is to resttute or make good, the loss ipcurred by a person because of a default. non
compliance, ete. of the other person. Such liquidated damages/ penalty may be in refation (o some oiher
supply of service or goods which would have a separabe consideration and would be subject bo cortain teama
and conditioms. When such terms and conditions sre not lulfilled, the defaulting party ks obligated to malke
pood the loss by paving liguidahed damages. Such liquidated damagas/penalty canmk isalf Tsecioma
cunsideration for continulng with the main supply of service/ goods by terming the same as bevwvarids
texlerating the acts of the detaulliing party

B.11 [t may b molecd that there is a similar kind of Laxalility provisions oz exacily same provisicns snder the above
referred countries with respect io taxability of penaly bounce charge and hence, the ratio Eild down by the
above judicial precedents should equally apply in e cwrrent Fact scenar.
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I view of the above, | ks humbly submitied that the penal chasges collecked by e Applicant by way of
Bemnce Charges, are nothing but in the nature of figuidated damages/peralty recemved from the borrowers
for a5 breach committed by them by defaalting in loan repayments.
Herce, thie Bounce l:l'lﬂl.'Hﬂ wonbd not be treabed as a consideration for amy 5|.1|J-pl:|.'_. and thereiore, will be
ausick the bovy of GST,
The present issue i squarely covered by the Australian GSTI2 20134
1t is Furthser subeitked thal the present |ssee is squarely covered by the Ausizallan GSTD 20031 which hokls
that the 'p.a}'r:'l.r.ntnfa Failed Faymend lee s it consderation for a n.:p-ph-'. In para 5 of the said GSTLY, i§ has
been clartfied that a ailed payrment’ means & dishonored chegue or o declined divect debit reguest, ard the
"tniled payment few’ means the fee charged by the sapplier bo the recipient in respect of the failed payment.
The relevant lacts and circumstances as stated in para 2 of the said GSTIY are extracted harein below;
2. Tl Drertivaifons applics wdhere:
# There g e o vk o pipmentf for Bre aonderhyfing anpply by oy of e depplicr prefesiteg o deigque
ar the swpplier eltenrpding o direef defalt oo e recipiend’s Bink doconeid i nccordance adth de auimonity i s
Fraur e recigrentd;
= the alienpled paymend és disbonawrvd or declined word Bie sippliee’ s finemon! ieslilulion tmpesss g “inieverd
dlmeanr fao” die e feEplier:
o phe soppier e recipicid e ageeed or toondld Be taken fo oo sgnoed Taf e idiliarng el detn o dintgie
Jraymert! aedieols tee recyriond aull fae aoalodl fiaids do wste S payarcd of e it corsideraition
il _Il'i‘hl' the |.lr|de.r.|!l.-.|||lg n.Hur_!,u fue accepl fhat Uns woadd ke the cese aw e absence ﬂ_-ll' condrary
darri itk Terdawe i tiw .li.l[l]’.l]l:i-l‘ wirat Aty
# e guperannd i reapient e agreed that i il e foile Beeeeoipivart mill B ek oy a @e (faid
pyeie! fee' | T oddtigalien do pay e Sailed oyt e ary B tacleded in He apreewcid of condrac!
il mnederlygnieg suppli, or b Wee feras af the Dinect Dokt Ascleardy e o digct delal, or becaise Mg sigpplier's
abifity to cherge & failed papend fee i specified Iny stabule,
i it praiiend e arises decmese e recipaent of e uaderfang sapply s aor finlfilied its abigation o
oranerr ey nerre aemdabde fe honewr @ degies, o orend idireod deimt regresr,
it recipiont's farhare o Rl e peyirerd obfigationr mawss dhie applier fotioner alditlional oty sucl as fie
irmard disfrmnr fee dierged by the sippliee’s Andnoer, or o siffer aliver liss, 2uch Wael the Sl potrmsend
fov s weraciensen os mompersriony for dhe aaddiltanm! cosls or foms dmerarred, andd
Huere is sothing i B agreement bediosen seppdier and recipien ! Wead deseribes U firiled prgsnend e a5 pant
af the rowsideralion for nenglfing sipppfiod by dhe supplicr”
Emp-hasu '-'-up'pln,u

nt fee' referred io in he ﬂh:‘ﬂ‘ AT, i as e |1 a5,
here s an atbempl b make a pa yruomk tor the loan installment by way of the ."l.]:!pl:u:.:im pn:'mnl:inﬁ
a chegua or the Applicant attempting a direct debit on the bormwer customess bank acoount in
arcordance with the ECS or MACH or any other @lectronic or clearing mandate obtained from the
borrpwer/ customer:
e the borrower  customer has agreod that it will have fumds avallable bomake the payment of the doan
Instalirment;
# the borrower; customer has sgreed that if the payment fils. it will be labk 1o pay ihe bounce
charges as per e erms of e Woan agresment;
= he liokility b0 pey bownce charpes arise becawse he borrowesfcustomcr has failed to Fulfil its
whligation to ensure that the Funds were available o honour & cheque, or mecta divect delsit roqueat:
& the borrowar/ customer's failare o fulfif il payment obligations cosses the Applicant o Incor
additivmal cosls, such that the boaenee charges 15 chamctensed as compensation for the additional
cnsts oF Ioss incunred; and
s there is nedhing in the agreement between AppHeant and the borrower feustomer that desoribes the
bounce charges as part of the consideraion for a.ng,'lhln.g_ saupplicd by the Applcant,
Ir wview of the above facts and circumstances, it is submitted that the GSTD 23 1 holding that the failed
payment fee Is not a consideration for sapply, shall be equally applicable 1o the bounce Charges being
ellecled by the Applicand in fhe present case,
It is thoeelore submitted that the Bounce Charges collecbed by the Applicant dn the prownl case doss not
amiount by consideration for any supply, inas much as it is merely compensatery in nabure and dees not kave
arvy comnecton with any sapply of srvice. Heoce, the bounce charges shall not be subjected 05T
Mﬂtﬂﬂdﬂtwm penalty for delayed payment of consideration is to be included in the

walue of the supply in vigw of | iom 15 of the CLGET A
nCE © s Jevied For del 1 s to b i in the value of loans, apd

woeld be treated al par with inferest,
Without prejudios ba thi aloaar, it s sebmibied that in view of clavse {d) of sub-sectaoan (2} af Gachiniy 15 af tha
CLET Act, panalty for delayved payment of consideration for 8 supply would be included in the value of that
supply. The said provision is extracted herein below for referenos

“120 The pahiee of swpplie shall ool

i inderesf ar fﬂ!.ejn' u.rprr.l.ilry.,'i:-.r #dem.uun] q".nny rrnstderation for any :H]:ply; ™



o2 In wiew of the above provision, the bounce charges levied for dedaved pavmient of loan duesy EML, being in
iz pature of peqalty, s tobe included in e valee of loans, which is nothing bt interest only. Therefore, e
bounce charges so levied by the Applicant would be treated at par with interost, and any treatment given bo
the main consideration (e, interest) shalll also beagueally applicable o such amount (L, penalty). Hence, (e
bource durar_'l woald be exemipl from GST under Sr. Mo, 27 of Motifimtion Mo 12720 7-Central Tax [Rate)
dated 2H 06,2017, S, Mo, 27 of Maharashiea Siate MaotlBeation Mo, 137200 7.58te Tax [Rato) dated 29.06.2017,
and 5r. Mo, 3 ool MNedification 3o 9 31 F-Integrated Tax (Hate) dated 28.06.2017.

Lonclusion

12 Based on the above provisions and discussions, the Applicart is corvinced that the activity of collecting the
Bounce Charpes do not amount b supply of services under the G5T Regime and therefore would naol be
tsale, Inany ckse, the bounce chaspes being in the natare of penalty for delayed payment of consideratimn
winld be included in the value of sepply of Jeans amd iheneiors, wouald be broabed ot pear wiil interest, benee,
thez same shall be exompd leon C5T,

Additiomal cubmissions on 01082018

Synopsis of submissions made in Appln. di 09.05.2008 & during personal hearing held on 37062015 & 18072008,

A, Bounge Charges are in the nature of liguidated damages or penalty for breach of contract, which does not
amount by consideration for any contract, and therefore, there cannot be any supply of service,

Al The Applicant lends money 10 e customers) borrowers with one of the conditions in the Inan agreement
ihit the customers/ bomowers shall make dneely repayment of lean installmenta on the dee dates as per he
repayment schedule, through cheque/ Elecironic Clearing Syalem {"ECST)Y Mational Avlomated Cloaring
Herugo " MACH'| ar any othor eloctmonic or clearng mandate

A2 Howresier, in e of dighonour of chegue/ BCSS N ACH ar any ather elactronic orclearing mandate due to the
cussomers fallure 1o maintain funds in his sccound for clearance of e EMI onthe dee date, the Applicant
collects penal/ bounce charpes from the defaulting customers. The bounce charges are penerally a fixed
amound per default commitied by the customer, bor eg, Rs.330) - for each dishonour of cheque/ECS [refer
page fo, 31,45 of the submissions made on 0905 2018). These Bounce Charges ane in the nature of Tiquidatsd
darnagl::l BT pmuli}' fior the defamlt commitbed by v Clstoeners.

p=aubmitted Lhat wpon broeech of contract, the agricved party is entitled to claim compensation for breach

niracl, Sach compeonsation is a legal and statutory right providad urder Sectbon 73 and 74 af the Indian

ct Act, 1872, and evan withaut any specific clanse in the contract for the damages or compensation
upan the brapch of contract, the party suffering such breach his the statutory right (o claim damages
ensalion from the party who has broken the contract,

i pdpisions of Section 73 and 74 are extracted herein below for reference:

A dmpersintion for lose or demage crased by Brevech of confricd, - When @ comtrac has been Droken, te parny 2o

s b e i erbitled i peceio frow te purty i hes broken the @ietracl, comprmseiion for ary Jes e deimige eed
5 & . i - .
for Foi e Thgfte T wolvich veatumily avose i e sl covrae of Weivags froon siech broach, or tolich e preties kver, swhen ey amide
M e b e lkely to resull from the brencdofif

_AETR T Campensation for breach af condrict where pennlty stipulated fv, - When @ combrect has been broker, if @ s s
=Tatmei fn the contrmet ap the @t fe be paid i s of such brsach, or if the confract cowtaires any ather shipmlicion by anny of

el M party conpleiping of the Breed is endifed, sfedheror nod actual dnmage or boss és proved o e heen cmsed Hiereky,

fo Feceioe froun Hee peirty tedss ies drokonr the cointnec ressanmbls compensation ot exceediteg i asnowiel so samed of, &5 di oase

ety b, the perinily sipulaten for,

Explesiations = A shipudabior for incresed faberosd froe e date of defanlt mry be o stipadation by sy of ety
... Emvpliasis Sepplied

AL Both, Soction 73 and 74, provide for reasonable compensation, but Section 74 contemglates that the maximunm
reasonable compensation may be the amount which may be named In the contract, bul not mese, even
though, arcording 1o Sec. 73, the anvount of compensafion may eecsed the sum nansed. Iy ofher wirds, Sor,
T4 & narrower in soope and Timits the compensation to te extent provided for, or stipalated in the contract.

ALk It s submitied that the damages in Section 74 may fither be in the natase of Llguidated damapes or penalty,
If the s stipulased in the contract is & geowine pre-estimate of domages likely to flow from the breach, it ia
called Ilr_rul.i.:.l:-:ﬁ damages. [Fil is meba genaing PIU-HH.I“.HIE of the loss, but an amount inhindad 10 o
performance of T contract. # may be penally. Thieguestion whether o partioular stipulation in o contract, is
i thee naku e of pemaley has to be determined by the Courtagainst the background of vamous relevant faciors,
such as the character of the tansaction and it special nature.

a7 In the present case, the Applicant lends money fo the customers) barrowers with o of the conditions in the
Joan agreetvent that tho custamers/ borrowers shatl make timely repayment of loan installments on the die
dates, Further, the besrower 15 under o contractual obligation W enstire that sillkcieni fumds ane avallable in
his account on the Jue daes of tee Eb]L However, in cone, the borreser falls 00 mabotain fands in his acooum
on the due date, the chegue! ECS/ MACH presenied by the Applicant gets dishonaired, resuliing into defaul
in payment of Toan installments. This is o clear case of Peeach of contract by the customer borrower, and
thorefore, upon defaul in payment of the installmenis, the Applicant shall be entitied fo roceive amages in
sceprdanoe with Section 73 and 74 of the Indinn Contract Act, 1872,

S The damages in the present case are lHquidated in the loan agreement, whereln the parties agree in advance
hat upon dishonour af cheque/ BCS/NACH, the costomer/borrower shall be lable o pay 8 floed amount
i the Apphicant as stipulited s the agreement. This amount is named in (e agreement a3 Bounce/Penal
charges, [§ is therefore submitbed hat such oo pesal charges are clearly in the natare of Biquidated

L]
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damages, in as much as they are pre-agreed amount of damages payable by the defaulting party on account
of breach of the contract, However, the Courd may held such Bounce Charges to be penalty, incase the Courd
fimdds it a5 exortilant or exiravagan|
Therefore, in view of the above discussions, it s sulbmited that the Bounce Charges may elther be treated as
liguidaied damages, or penaliy, bul in ey case, the same shall be damages for breach of controc onby
It s submitted $hat payment of liguidated damapges or penaliy is acd 8 consideration for any service, and
therafore, bounce charges collected by the Applicant, beitg in the nature of Bguidated damages or penalty,
canncd b treated as a consideration for supgly of servioe as they are merely damages for the breach of
Cofkract.
It is further submitted that thestipulation fae payment of damages upon breach of contract does nat constitute
d separale contract. 11 15 only a part of the orginal contract, The payment of damages asises only o aocount
of the primary contract, ard it woulld be an Incormect inder pretatkon io say that the payment is o consideration
for any oblwr contract, In the present case, there is only one contrack bebween the Applicantarnd the birrawer,
which s the agreement for loan, for which considaration ks payablo by the barrower in tha farm of interest,
The beumee charges are payahle by the borrower, only apen the breach of such contract, and thesefore, such
payment does not conatifute o second contract. Therefore, the payment of bounce charges by the bormower
canncl be reated as a comsideration sther for L'I'lnl:'prm‘l.aﬂ' comtract of lean, or for any other contract,
Hence, in the absence of any consideration, the bounce charges collected by Applicant in present case does
nok AmoEn| |:-:| a suppj}- under Section 7 of the CGST Act, and therefore, the same shall naik be lewiable so GST,
Bounce © - © plicant for the breach of contract b :
Mt-_;l,mﬂ:mj Byrvives wnder elase jep of Entry 5 niS-:hedulr:.Il.mmj! S:ﬁ&m
It is Furthar szbmitted that the bounce charges shall ot be covarsd by claiess (o) of Enlry 5 of Schodule [T 1o
thi= CGET Act, which reads as ™ aprectimg f0 tha clidigation e refrain from i ach, or lo dolersle dooack or adrfinidnon,
oF P dwan 2ok 11 s submvifed Bl fe expresgion “agrecing (o the oblipation” is a prefix (o all the: three entries,
wvie 'En mﬁﬂin‘ﬁwu drack’, fle dederade o aet ora sihinfion”, aad ‘o e ek ﬂrcrrfurr, thig corer interpredation
af e Taww weoneld b b read the above said clanse a5 under

- agraping, (o the obligation o refrain from an ack,

- Afresing, o the ill:lﬁtl;ﬂﬂul.‘l fo Exlerate an el dr a siluation,

- agrecing (ot obligation o do an sct
cva, io atiract the above said dause, there must e an agreement 1o the obligation in respect of any o
bt et [n absence of any such apgreemant. there cannot be a service. For & valid agreement, there
aconsideration between the promiser and the promdsee, Howower, as sabmitod abeve, the boumnce
jed by the Applicant in the present case are merely damages for the breach of contract of loan, and
sideration for any contract por s¢, and therefiore, in the ahsence of any congideration, here can be

" _='=ﬁ|j :ui:f b b e cobrecl Interpmu.ban te the entry. The said erm ha= ned beeny defined In tha Blnance
* 01,1994, ar tho Rules made thereunder, thosefose, roforenca is being made to the meaning given o it inother

Statutes, and i dictionary meaning. as under:
e Section 2ial of the Specific Relief Act, 1363
" Cibdigatronr™ fuclides enery dody erforoeable by lan.
. fﬂﬁrﬂmm Rectior 2al of the Speciffic Redief Act, 1963, b Polleck & Mulla, at Mg, Ne TE37 aoff
Verdrame 11, 1460 Edition rreacls as aorder:
*Clmuse (al: Qbligation
Arrbligzton is @ boad or fre, Iﬂhﬂ ppmplrding o prees o to do or suffer soanething [rmﬂ
it amodher pergon Lo aehick if is corvelated, and it restricls the freedin of the phliges with refererce to definite
ety g forbegrapees: bl in graer b be erforceable, i sl bean edligelion reoognised by dans aed nol merely
wrorel, sociel or religioE o An obligalion oy ned e o legal one, frers B oot be e B o money el legal
ehligation incledes every dily enferceble by law so thet welen a legal duty is dspesed g the person in
respect to another, the other (s invested with o comespondisg legal vight, This defindtion i ased 1o ibs ader

JAFIENC S 05 COReTing dihies risig €1 CoNPReRn i ex delicto, @ iy cooer any oher ergforceabic dafiy soder i
sl
- Rlack's Loz Dictiswnrg:
O gt e, {210

1. A legal or pioral duty to de or ot do seethiing, The word has meony unde and maned seaeings. 11
m‘a}rrr_ﬁ.Tln anything that @ person is boend fo do or foebear ot daing. rohether the dity is dmposed by v,

coarkrrc, promese, sociel relwhons, conrlesy, kindress, or aomiily.
I A formal, Dinding agreement or acknewiedgement of w {ialility to ey o cerlain amatit or fo da

i perbain Hilag for a particilar person or gef of peecons; sep., @ dury arising i coufrac
2 Civdf lapo, A degal velitionstap in tohich sie persoo, e obliger. is bound to render @ performance o fioor

of wamtier, e olifigee,™
Oafant Dictionary:

" el iyt o,
an ack or course of gotion to mekich a person s migrally or fepebly bound  the condition of heing @

boprsd, 2 o et af grafifiele e o e o oo,
....... Emphasis Supplied
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I virw nf the above, it is submitted that the word 'sbligation can be understosd 1o be an act or course of
action o which a person Is morally or legally bound., It is a bond or fie, which constrains a person b do or
suffer snmething ard it implies a right in enother persen b which it is oorrelated. As defined in the Specif
Reliel Act, 1963, ‘obtigageon includes every duby enforceable by law, S0 that when a legal duty is imposed on
the person in respect b ancther, the other is invested wilh a corresponding legal right. Therefore, an
cbligation comes inlo existence, only when there is 2 duty ora Hability on the person making the obligation,
with a corresponding right b the other pessen to enforee such obligation,

However. in e present case, there is no obligption wpon the Applicant (o kolerake the act of non-payment or
delayed payment by the borrowaer, in as much as, neither the Applicant has any duty or Eability towards the
borrower, nor the berrawer has any right on the Applicant The payment of bounce charges neither obligates
the Applicant not bo take any legal action agains: the barrowes, nor the barrower gams any right 1o sue the
Applicant for amy legal action taken by the Applicant, On the conirary, the borrower is ander the contractual
ciligatinm ko mske 1imr_-|_l|-' Farpay nvenl of the loan b the hpplimnt,. and upon the breach of such oblipgation,
tha Applicant is logally entitled 1o recover damages for such breadh and alse sue ibe borrowae for such broach.
Tt is further submitted that g sum which s payable in pursuance of a contrctual obdigation is ditferent from
pakim payable on g breach of contractual obtization. Therefone, the bounce charges payable by the borrower
om breach of its contractus] obligation cannat be treated as a payment for any cbligaBon on the Applicant
trwards the borrower,

I wiew of e above discussion, it 1s submithed that in the absence of an agresment by Applicant fo.any

mﬂg Hom ko boderate the act of noocpaymend of delayed pavinent of loan mstallments by the borrawers, the
e ey of Bpunce charges for breach of the contract does not constitute o srvice by Applicat o th

Herce, in view of (he above sibanlsglons, as bounce charges i not a consideration for any supply, no GST

ghall be levled on such bounce charpes.

Even internationally, the damagzes (or breach of contract are nat taxed.

It is further submitted that intermationally, the damages recetved by way of compensation for termination or

brissch of & contract are not tréated as o supply and themefore not subjected 0 GSTAVAT levy,

In Australian Law, the GST & levied on supply under A MNew Tax System (Goods and Services Tax) Act,

995, The term “supply’ s definad under Section 90109 of the said Act Clause {g) of sub-setion (2) is pard

“H-Th Meaniug of Supply

1) A supply i5 ary fonm of snpply miniloerer.

(23 Weithauer daniHing subsection (1), supply inclids any of Hese:

i) iw Eniry ink, or wefease frow, an oligatom;

{5 B o g o
fai) do n:_fn'r.imﬁmu iR ol e

y {iil) fo bedemete an et or sitsiehion ™

: he above context, reference is made 10 GSTR 20014, issued by the Australian Tax Office (ATO), which

" explairs the GST treatment of court orders and out-of-coirt seftlements. [n para 73 of the said miling, it has
been clarified that the darmages are the most common form of remedy arising out of the lermination or breach
of contract. The damage, loss or mpury, being the subsiance of the dispuee, canmot initself be characterized as
& supply misde by the aggricved party, This i because ihe damage, [0ss orinjury imvitselil does ol constilule
a supply under the provision of Australian G5T.
It is partinent ko bear in mind that the definition of "supply” under the Australmn G5 legislation fncludes
weithin itg ambit "an obligation to tolerate an ace”. Thus, whan e aforesakd GSTR namely GETR 2000 /4 states
that payment of liguidated damnge& {5 not towards anmy supply, itis reasonabie to conclude that the G5TR
has alse considered thie clanse *an obligation bo tolerate an acl®. Inother words, the GSTR impliedly concludas
that the acceptance of liquidated damages doos not amoont o tolerating an ack and herce would net fall
within the ambit of *supply® for the purposes of GST.
Furthor, in Mew Zealand case 565 (1996) 17 NETC 2608 the Determination stated that an asseclation, o
gecepting the payment of fine or penalty, does not emter into an obligation with the particular membar fo
iderate the miscomdoct bul rather is l'-uEFI]hnE s uI:-IIE.:.hnn to all members boenberes e milles. Thermem ber
does ret gain dghis additional i thosewhich ane already enjeyad by virtue of being 2 member. That is, upon
payenent af the fine or penalty, the member contimeas to enjoy the same rights and privileges and it foflows
that the association (s required to contimee w0 provide the berefits of membership. In this sense, it cannot be
salid that the association makes o supply where it alresdy basa pre-existing obligatien 1o conbinoe o provide
thr benediis of membership.
Further, ina decision of the Court of Appeal (UK.) in case of Mys. Yehicle Control Services Limited reported
at (013} FWOCA Clv 186, [t has been observed thet peyosent bn the form of damoges, penaliy for parking in
wrong, placesy wrong mannes ks ool a corsEderation for service as the gamae arisos aut of breach of combract
with the parking manajger
In view of above discussed rulings, it is submitted that the very purpose of liguidated damages or penalty is
f restitute or make good the loss incamed by a person becauss of a defant, non-compliance, etc., by thi other
person, Such liguidated damages or penalty may be i relation to some other supply of service or goods
which would have separate consideration & -.-nnulu.i b suebject to coertain terms & conditions, When such lerms

]



and conditlons are pot Fulfilled, the defaulting party is obligated to make good the foss by paying liquidated
damagped. Such Bguidated domages o penalty cannot its2lf becomie consideration for continaing with the
main supply af aem-:l:," g«::nua hf berminigy |hr.= SAME 38 lnwams tolerating the acts of the defalting party

C& 1k 151 Ualey I:|1r: Isas :.l.lﬂl:rvl:il b a-mrlr ching B
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mﬂummﬁh of earvice, i rohsmn for tha [kquldated r]u
CHl Hence, {m view of the above submissions, the bounce changes levied by the Applicant canmot be treated as a

supply of service, amd therefora, is nod Habde # G5ET,
D The present issue of Bounce Charges is squarely coverad by the Australian GSTO 20134
D.i [t 35 further submitted that the present issue of Bounce Charges is squarely covenad by the Australian GSTD
20131 which halds that the payment of o Eailed payment fee’ s not consideration for a supply, Pam 3 of the sad GSTE,
defines e term failed payment’ as a dishonored cheque or a declined direct debit request. Further, the benm Eailed
ey mE fee” has been defined as the fee charged by the supplicr o tha regipignl in rospoci o thii Falod payment. Para
1 of the said GSTD states that in e cireunsetancns doscribod in para 2, which is reproduced herein below, the paymment
of o *fablagd pue ment B’ does not amaownt i consideration for sithera fivancial supply or another supply (for examplie,
a supply of adovnisdrative scrvices)

2. This Dvdermnilion applies where

#  Thers ismr abtenrpt fo meate o ppcad e e cederwing seoply by avy of e sippeiier preserting o deque
ar fe snppler alieapting & diveet debrl o Hee recipiend's bank eocoeet dn ncoeedaiece il e mathosity o
has Jrom tlie recipisnl

* ke ntesmpled paynes i dishoasered or declined dond B sippiiee's Rrathcal ishilution inpeses g " need
dishinmons fiat o the sl

#  fhe supptierand reapien neoe agresd or ol be taber b e agreed el O aliising direct deBel or diegue
gyl e dipgals Al e widl feave apailafde funds o b the payaret of Hie irrlar! coansdiferadon
aumonni for the widerliphiy supply (e occepl that this would be P orse in e cheence of contriry
arriegeerds hetawen e sapplier dnd ecipesiy)

o the supplier and v pecipienl hepe ogreed S ©F e payesent fils e recipient ) be dabie fo pay g e
{"faited patpwent jor' k. The ﬂ]:m!ﬂu i the finked HtELI TP firt iy he inpdided in e nEnrnrJ ar
|'|1r:|!r:arr|§r!'i're eseale iy vegy sappty, o én W Yerres of e O0reck Debit Audiventy for o dieect defud, or beeaise

flihy b cfmrge it fiwifeed it oy i ape el by sdutuie

. el fe mrses becruse B recipieed gl e pnderfuing ssipply fag oot fdiilied ids obiligation

ptpbiet furilg E’.‘"* aevailanble o liowour o clhegre, or et o direcl dedn] njuirsl;
s f pecipient's frilure ol s papmeet abligrhions cigses die spplive i dpmre additionn msls, sids e

fuioired fistesivier e chaarged by the supplier's fronder, or (o sufler offer fos, swdr tiaf Hie fided pogmcn?
Jfee ¢4 charncherised as compersatony for the adiitional costs or foss incarred; ansd

e fhewe s nediiteg o i agreemen| hetroven supplier and rectmend el dedcribes W failed payinenl foe as perd
af Hee conshiferation for anyinng spyrtied g the suppler.

E—'.'mpl'l.n:d: Eupp]ln.l
Para 21 of the above ssid GSTD explains the reasoning based on which itis held that the payvment of 'alled
payement fee' doos not amaant b consideration lor supply. The said para is peirackod heroin bolow for reference:
“31 1w e circumsbainees coeeend Ry Bais Deferminativa, He foled payrent e does mof ape sifficient mevas Fomny sepply., The
foftoray nimiters, e combination, are relpand be Hels conugioe:
i} Thee foifen pugpaent fre rebiles o fosses siffered by tie supplier ke A renplenl fails fo reded (15 odligations fo free firnds
amimizhle,
i e il priueet e i ot arintenied s of teanserlying supply. dret arises deonse e reapind feiled 1a bt
s fficiend fuivds aewdlalide
f€ JThere i nodding br addition do B sendeelying siupply Wk the foiled payuiend v ooidd be deserihed as “for: emen nédinr e
broader defimitipn af ' far censideraiiog

.. Emphass Supplied

03 It is relevant o nede that the above GSTTY has been isseed inthe comteal of Agstralian G5T law, whergin the
ambit of ‘sepply’ is wide encugh to cover an obligation o tokerate an act or situation, as submitbed in para C.2 above.
Even in such eomext, the GSTD holds that the paymient of " filed pavment ke’ does nog amount to consideration for
suppHly. Thee GSTD emphastss on the point tet there s o additonal supply which o ‘for corsideration; the Talled
payment fee’ arises due 0 the faifure of the borrower to meet hiz obligation. The “falled payment fee! B oot for the
servics o the boerower, bul is against He boreoawr for Balling to moot his obligatien. Henca, o this basis, the GSTD
eoncludes that thene i mo supply arsing on the payment of ‘failed payment fee, and that suech payment is not a
corsideration for any supply
D4 It ix submitted that the Bounce Charges collected by the Applicant in the present case are identical o the
*failid payment fee referred bo in the abose GETD, i as much as,
#  thareis an attempt o make a payment for the loam installment by way of (he Applicant presenting a chegu, of
the Applicani atiempiing 2 direct debiton the boreower /custemers bank account in accondance with the ECSor
M ACH o any ather electronic or flwhnﬁl mandate abtaimed from the borrower fousbomser:
- e hnrr'm-.l.:rl.l'.:ushmnm- has agroed fhat i will have funds avanilable (o ke the paymiont of the lnan imstallmenk:
F thae borrower/ customer has agraad that if the payment fails, it will be Hable to pay the bounce charges as per the
fermis o e laan agreement;



P = S
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v the Lability o pay bounce charges arise because the borrower foustomer has Failed b fulfill it obligation o
piesyre (hat the funds wepe available to honowr a chegue, or mest s dinect debil fequest

s the hormower/custoaner's laiture b fulbl il paymend obligations causes the Applicant b2 incur addiional cosss,
such that the bounce Charpes i charcterised as compensation for the additional costs or Joss incurred; amd

* there is nothing in the agreement between the Applicant and the bomower/customer thil descriles e boure

charges as part of the consideration for anyihing sepplied by the Applicant.

DS I wiow of the abowo facts and clroumstances, it = submitied that the above GSTD M3 shall be squarely

applicable i the bounce charges in e present case. The Bounce Charges payable by the borrower is not for ame service

rendered to bin byt is against the borrowsr for the fathuere b meet his contractual cbligaBon. The bounce charges are
merely damages for the breach of contractual obligatiens, and therefore, the same do not have any connection with
provision of service. Hence, the payment of bounce charges dees mnot amoant to corsideration for any service,

D6 Hence, it sbsenoe of any consideration, the bounce charpes collected levied by the Applicant shall o be

subjectod w G5T,

L. judi the abave, Appleant belng pri - engaged in i i i lim

31Ny A ] he Appli i nans ke in the nature of interest only.

E1 Without prejudice ta the ahove, the Applicant being primasily engaged in the business of fimancing /lending,
any amount recoverad by the Applicant in respect of granting loans is in the dature of interest only.

E3 Hence, the bounce charges collecied by the Applicant in the present case for the delayed payment of kan
installments by the customer is 1o be reated ot par with interest, and accoedingly, the same shall be exempt
from GST amler Serial Mo, IF ol e Molficaton Mo, 1272007 <Contral Tax [Fale) daned 28062507, read with
Maharashira Siale Rotfication o, 12/2M7-5ake Tax (Rate) daled 29062007,

Lalsg = bk

F. Without prejudice bo the above, penalty for delayed payment of consideration is to be included in the
value of the supply in view of clause i) of sub-sedtion (I} of Section 15 of the COST Act
Fl Without prefudice to the above, it is sabmitted that in view of clagse (d) of sub-section (2} of Section 15 of the

CGST Act, penalty for delayed payment of consideration (or a supply would be included in the value of that supply.
The said provision s exiracted hercn below for reference:

% “T5. Value of faxabie swppiiy,

{25 The patue of sty staal nobde =

{d} ferterest or qur_ll;q_- o p.-:n-hll-_ulr_ﬁ_h' dn'.u!pd Jpmpanzad u_l".'l.uy comsdenation for gy sl.lpp!y;'

o .."1-%." w . Ernphasis Supplisd
@ Fid & ﬁ pw of the above provisien, any interst or lale foe or penalty charged fevied or colleched for delayed

¥ I psdiment of any consideration for a supply, shall be includible in the value of the said supply.

S0 F3d iisnelevant g ssote that the sald provision deoes nothave a restricted application b “laxable supply’; the said
prrovigion is Applicable for determination of value of "any sapply’, either taxable or exempt. Therefors, even if the main
supply s ghempt by way of any exemption nofificatiom, still, the previsions of Section 15(2) shall be applicalde o

| detogoind the value of such exemipt supply. It would be incorrect e say thet the provisions of Section 15302 are not

m ;.r.u-rl.i “aFle for cxempt supplics; in as much as, the valustion of exemptsupplios is cqually important a5 that of bacalde
o whrtplins, ag the guantuem of revorsal of inputtax creditunder Section 17(2) of the CEST Act s determined anthe basis
of the value of exempt supplies. Hence. the provisions of Section 132} are applicable o determing the value of exempt
supplies as well.
F4 In view of Section 15(2)0d) of the Act, the bounce charpges levied for delaved payment of Inan dues/EML
besirig iny thee nature of penalty, isto be included in the value of loans, which is nothing but interest only, Therefore, the
bovnce charpes wo levied by the Appilcant would be freated at par with imterest, and any fheatment given b the main
consideration (Le, indgrest) shall also be equally applicable te sech amount (e, penalty). Hence, the bounce charges
weoild be csempt from GST wnder Seral Moo 27 of the Mobfication Ma. 1272007 Cemitral Tax {[abe) dabod 28.06.2017,
read swith Maharashies Sate Bolification Mo, 120 200 7-5tste Tax (Bake) dabed 906,217,
0 1t i subamitiod that the above sibimissbons ate inaddition and without prefudics o he sulsmissions made
by the Agplicant in its application dated 09052008,

i3 CONTENTION - AS PER THE CON 13 OFFICE

Comments and submission regarding above referred application as follows,

BRIEF HISTROMY:

/5. BAJA] FINANCE LIMITED i a Non-Banking Financial Company and inter alia engaged in providing various
of Joarn ko e customers such as auta leans, loans against the property, personal loans, corsumer durable goods

boam obc, All fhosa boams are inberest bearing loans.

The WFF'I'IEHJ'I intet alla enters o JEIEEI'I.'II.'I.'I'L'! with hnwm_}'l‘uﬁlﬂmrﬁ o P:I'\D\"Idll.'lE kans o them, The kean

agrevmants prm.'l.dz for repayment of thoe o arz I!'I-]I-'lﬂ-“hi rreamthly i-l'Iﬂﬂ-]l'l'er'IE’:"Ehﬂl:l “'F'ﬂf"-ﬂ.l'- ECS L e Eloctromic

Clearing Systern/ MACH Lo National Auntemated Clearing House, Chequed any other electronic or clearing mandate,

i case o dishonowr of Chegee/BOS/NACH or any other clectorée or dearing mandate by the customers, the

applicant collects penal/ bounce charpes which is in line with the agreed terms and conditions. The bounce charges

are penerally & fixed amount per default commitied by the cusfomer bewr e e 3500 - for cach dishonour af

chioque/ BCS For the breach of the torms and conditions of the loan.

The amount of bounce charges colleciod from fhe customens ame scceunted by the Applicant in s core accounting

platform Le. SAF under General Ledger Code SENONTS0,

Qucatbons asked by the applicant for advance ruling

Wheether thi Boainee Charges collected by Hhe Applicant should be treated as a supply under the GST regima?

([




Submission and view of jurisdictional officer -

Name of Dealer - Bl s Blaja| Finance Limdied
Registration Mo, of service Lax AABCHISIRLETHL
Fertod of Regisiration : Dabe of Esue OF Original ST-2 02170 3001 TO 30 06 27

Registened address for secvice tea - 4th Fieos, Undtd0] o 412.5mn0.306 /1B, Bajaj Howse, Lobgaon, Pune-417004
Classificaton of sorvicg

Chapter f | Description of Service CGST SGSTA | IGST | Conditien |
Section Kate(%) TGET Rate
Heading Hate (%) e
Heading | Diher services {washing, cleaning -and  dyiing 9 G 18 0
goay services; beauty and physcal well-being sorvices;
and ather miscellanemes services induding services
rerw e else classilial}

Corfion | Financial and related services; real estate services: and rental and leasing services.
“Heading 9971 { Financial and | {vi) Finandal and relabed services other than | 9 o 18
refated service) 00, i), [, Giv), and (v} above.
a. Seope o Supply

Section 7 of fhet Cerd ral Carords arad Services Tar Act 2017 (CEET 2017) defines soopy qfﬁ:rp-'pl'_l,r-
Az per Section 1) (d) Hhe activitive bo be troated as a supply of good or supply of services s neferred do He
sefweidine 2.
As per sclrednle 2 para § clause (e} "egrecing te the obligation fe rgfrain from ap act, or bo tolerte an acl or
a apduadion, or fo de an act”
A per above provision Bounce Charges on Mon-performance of a contract 2 an activity or ransaction which
% i5 treated @ a supply of service and the Applicant = deemed 0 have nxeived the consideration in the form
- vl charges, liquidated Damages anad i accordingly, required to pay tax om soch amount
i Duri:fi'!'i‘liung - M) "Consldemiion” In relation o the supply of goods oo gorvices of badh includoc
= il a} any payment made or fo be mads, whether in money or otherwise, in respect of, in response to,
Y or for the Inducemeni of the supply of goods or services or both, whether by the recipient or by amy

g other person but shall not include any subsidy given by the Central Government or 2 Stale
N Govarnment; i
1 Valuemof Supply:

As per siclesection T of section 15 tke walue of & supply of gools or services or botl shall b the
Prmesection nalwe, mirich i b price echaelly paild or pagaible for Hae said serply of geods ar sdrpiced or bkl wlte e e
segplier anid W recipient of the supply one wof relafed and e price i e sole consideration jor e supply.

As per anb-section 2 of section 15 The value of supprly skall ielnde-
al auy farves, dubivs, cesses fees and charges devied wiler ooy laze for the e
beirig ioi fopee olfrer th Jivis Ack, e Ceodrl Geods anaf Services Tax Actand e Goods and Seroiees Tix

JCamwepens b o 5tates) Aok, if chargea ssparately by te supplicr
il nlerest o falr fro ov perafhy for deleged pement of may conside rnkion for amy anpprly
Az per above provision Bounce Charges on Mon-performancs of @ conlractis an activity or transaction
which s treatod a5 a supphy of service and the Applicant is deemed to have received the congiderstion in the
Fiarrn oof eharges, Tquidated Damages and is accondingly, required o pay tax on such amount.

. HEARING
The Preliminary hearing in the matter was held on 17.06.2018, 5h, Sandeep Sachdeva, Advocate

alomg with Sh. Chaitanya Bhatt, C.A. and Sh, Arpit Chaturvedi, Advocate appearsd and made contentions
for admission of application as per thelr ARA. Sh. Sandeep Sachdeva, Advocate specifically mentioned
that the same issue is pending far adjudication at Commissioner. Pune under Service Tax. Jurisdictional
Officet Sh. Vinit Thite, State Tax Offlcer (WAT-C-707] Pune appeared and made written submissions.
Tho final hearing was held on 18,07, 2018, Sh. Sandeep Sachdeva. Advocate aleng with Sh. Arpit

Chaturvedi, Advocate and Sh. Ganesh Mandhane National Head Taxation appeared and made oral and
written submissions. Jurisdictional Officer Sh, Vinit Thite, State Tax Officer (VAT-C-707) Pune appeared
and stated that they have already made written submissions earlier.
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5. OBSERVATIONS
We have gene through the facts of the case, submissions made by the applicant and the documents

o record.

The Applicant, a non-banking financial company are providing various types of loan such as auto
Inans, Inan against the property, persanal kans, consumer durable goods kbans, ete, to their customers and
charge interest on such loans disbursed, for which they enter into agreements with borrower /customers,
The agreements provide for repayment of the 1oan in the form of Equated Monthly Instatiments (EMI) vide
cheque, Electronic Clearing System {ECS), et. The installment of the loan i3 computed taking into
consideration the amount of loan, duration of the lsan and the amount of EMI that would be pavable, The
EMI paid by the customers is a fixed amount payable ab a specified date, which Includes both interes)
and the principal amount. In case of dishonour of cheque/ECS/NACH or any other electronic or clearing
mandate by the customers, the Applicant collects bounce charges, which is in line with the agreed terma
and conditions of the agreement. The bounce charges are generally a fived amount per default committed
by the customer, for o g R2350/ - for each dishonour of cheque /ECS,

The Applicant is of the view that such bounce charges collected, are in the nature of penalty/
liguidated damages and therefore, the same is nota consideration for supply of service and hence, not be
51|I:h_iect-ul:l o GaT bevy,

Whue submitting that the Applicant is of the view that penal interest collected from the customer
ature of additional interest, and therefore, the same is not subjected ko GST levy, the applicant

ced the relevant extract of clauses of a sample sute loan agreement in respect of penal interest

* which q;h llowes:

R‘]‘ﬂ.:,'it-e[e-.rum extract of clauses of a smample aute loan agressvent in respect of bounce charges i
wluced below for ease of reference:

_\_I..- E

' 1. DEFINITIONS ANLD ABBREVIATIONS:

r. "Bounee Charges® shall meen, dishowor of posi-dated cheque/ ECF ADMY entrusted by the borrower/oo
applcantfoe borrower for clearance of EMI (mranbiely installnents) or moo-payrienl of inslailneent on or hefore
respecive due ditte for other modzs
It TERMS OF THE LOAN:
3, The Borvorver agrees awd confirms that:
{ried BFL f entitled o oy penaity s follores oo defand i
fa) fa) Bownce Charges of wp lo Rx.350/ o cach Bownce as per clivse B of the scheidude,

A perusal of the above extract reproduced by the applicant from a sample auto loan agreement and
submithed by them insuppert of their argument that Bounce Charges, collected by them is in the nature of
penalty, reveals that while draiting the agreement they themselves have defined ‘Bounce Charges” a3
charges for dishonor of post-dated cheques, ete. Such bounce charges are collected by them from thair
customers for Hse reason that the said customers have dishonored the cheques issued by them towards
payments of EMIand the applicant has tolarated the said act of their customers of dishonouring of chaques,
20,

It is Hherafore seen that the transaction ks about the receipt by the applicant, of certain sume towards -
i3



a.  Compersation in e e of baenor charges for dishonor of EMI chequees by their customers,

Section ¥ of the GST' Act says that there shall be levied a tbax on supplies of goods or services or
both. 5o we need to understand as bo whether the aforesaid receipt of bounce charges would be for a supply
made by the applicant. A 'supply’ defined under Section 7 of the G5T Act is as fallows -

*T (1) For the peorpeaes of Hig Act, e expression "supply” inclwdes—

fead wll femrs of supply of goods ar serives ar Bath ... 1

(b} dnport of serpices for g congideration whedler or sol in the conrse or firrtlermice af buesiness;

fc) the dcbimbios specified in Scheedule I, male or agresd to be mwads sinthonl a consideralion; and

(d} bhe activitics to be breated as supply of goods or supply of services as referved to in Schud, 11
{2} Motedthabording wotfdn g conttatmed fn seb-seclion (1L—

(e} mchivitivs or trensachions specified e Schedile 11 or

(b} suclt metivdifes or trrasactions wedertoken by e Cendral Covernment.............

slnell he treated serthier 05 @ sipple of goods wor a supply of serroes.

{3} Srlyjeet to B promdsions of sub-seclions 1 and {21, e Goovrn et riay, on Hie recosnesditions of Bie Coungil,
specify, by roliffcation, the transactions Hiad wre to be freafed o5 —

{ee} it suepply of goods and wel a8 @ siepply of services; or
(b} i saepply of services and not w5 a supply of goods, ™

SCHEDULE [ {See seclion 7] ACTIVITIES TO BE TREATED AS SUPPLY EVEN IF MADE WITHOUT
CONSIDERATION
ranertl briensfer o disposal of uesingss assels rofere inpul bix credif s hear mmited om sicl assels,

of geods or seroices or both belevees relaled porsons or Betenecir distinel persons ma specified insec 25,0

o

- ECHEDULE I [See section 7] ACTIVITIES T0 BE TREATED AS SUPPLY OF GOODS OR SUPPLY OF
SERVICES
1. Transfer

{i) ey transfer of e tithe in gowds is @ supply of goods;
() oy transfer of vight in goods or of serdivdded sturee i goods witbont e traesfer of il therof, &= 0 sapphe of
SEFDICES)
fc) ey transfer af title m goods pnder i agresama § wikich stipulates tul propesty m goods shall poss ot o fulure
abaite gt paymieat of full comsideration as agrevd, (8 a supply of goods.

e T L

5. Supply of services

The jollonusting afanll be freated ae sepyply of seredces, namely: —

(i manani
(¢} ngrecing to the obligation to refrain from an acl, or to lolemte an act or a situation, or to do an act;

sl




From the above, we find thal under sub-secton (1) of Section 7_states a -

= ‘Supply" as per clause (a} is for supply of goods or services or both. 1L is for a consideration AND has
to be in the course or Furtheranos of buginess,

s Supply” as per clause (b} 8 for import of services, Itis for a consideration AND may or may not be in
the course or furtherance of businass,

s 'Supply’ as per elause () are the activities specified in Schedule Tappended fo the GST Act. 11 is not
for & consideration. And though it has not been specifically mentioned in the clause, if we ook at
Schedule |, as reproduced above, the ‘supply” hereim would be in the course or furtherance of business.

s ‘Supply” as per clause {d) is the enumeration or categorization as given in Sch, Il appended to the
GST Act as to which activities should be treated as supply of “goods’ & which activities to be treated
as supply of ‘services’. The clause does not define ‘supply” but classifies the supply into either
‘supply of goods’ or ‘supply of services”. [ Clause (e} of Sch. 1l defines "agrecing to the obligation to
refrain from an act, or to tolerate an act or a situation, or to do an ael™ &5 2 Supply of Services|,

Further, Sub-gection {2} of seclion T statos that -

s certain, specified or notitied activitios shall be reated neither as a supply of goods nor a supply of
RArVICTES,

imd Fhat Sub-section (3} of section 7 states =

l-_:?.ﬁ:pli.:ani has given Ioans to their customers,
sald loans wera repayable by way of payvment of EMI, which includes principal amount and

The EMIs are to b paid within due dates

- In case of dishonour of cheque/ ECS/ NACH or any other electronic or clearing mandate by the
customers, in respect of the EMIs, the Applicant collects bounce charges, which is in lime with the
agreed terms and conditions. The bounce charges are generally a fixed amount per default
committed by the customer, for eg, 4350/ - for each dishonour of cheque/ ECS,

- In the process the applicant has agresd to do an act (tolerating the dishener of the mode of
payment of EMIs of thedr customers) in lieu of such bounce charges being made to them as per the

agresmenls,
Thus, the applicant has agreed to do an act (the act of telerating, of delayed payment of EMIs by

their customers] which ks very clear from the terma and conditions of Loan Agreements emered into by
theerm with their clients which very clearly provide that in case of any such breach as notified in Agreement,
the applicant would tolerate the same subject to receipt of consideration in thiz fsrm of Bounee Charges in
return and such act, by the applicant, squarely falls under clause 5{g) of the Schedule Il mentioned above
and thercfore the amounts received by the applicant for having agresd to do such an act, would attract tax
liability under GST laws.

However the applicant has argued that the bounce charges shall not be covered by clause (g) of
Entry 5 of Schedule 11 ko the OGST Act, because according to the applicant, "agreeing to the obligation to

14
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refrain fror @ act, o fe folerile & dof or d setuation, or fede an oot [fis submitted that the exprassion "agresing
to the nhligation” implics that there must be an agreement to the obligation in respact of any of the three
entries. In absence of any such agreement, there cannet be a service.

We observa herein that the receipt of above mentoned bounce charges would be recaipt of
amounts for tolerating the act of their customers for having bounced the cheque or any other mede of
payment. In view thereol, the same would definitely be a "supply’ under the GST Actand therefore, there
Arises an occasion to levy tax under the GST Act on the impugned tramsactions,

In their copy of agreement at page 19 of their submissions, with Punyva Nath Mishra, in respect of
an aute loan al point noor of the saikd agreement it s mentioned that "Brrmee Charges” shall s, dishionar
of past-geted cheqgiee/ ECS ADM antristed by e borrover/oo applicantioo barromer for clearance of EMI (monthly
inatitllments) or non-paymest af istallment o or before respective due date for odlier smodes.

We observe herein that the receipt of bounce charges on dishonor of cheques, etc, would be receipt
of amounts for tolerating the act of their customers for having dishonored or where the client could not
honour the said cheques and the same, would definitaly beé a “supply’ under the GST Act and therefore,
there clearly arises an accasion to levy tax under the CST Act on the Impugned Iransactions.

Thus we find clearly from the above discussions and as per the ferms and conditions of the
agreement submitted by them, there is clearly an agreement that the applicant, in the case of bouncing of

'-"tbua:;hs et by their customer, the applicant would tolerate such act of default or a situation and the
r.'Fﬂ.l-q‘lﬂ!g, party i their customer was required to compensate the applicant by way of pavmenit of exira

=
%i— :mn;.-un IsEth addition to princlpal and interest as per the terms and conditians of the Agreement. [t is also
! :.."_1 very rl;:ﬂ‘rﬂd o the amount or gquantum which is consideration in the form of bounce charges to be received

+ by the applicant if hese, are suitable compensation only for olerating the act of default er situation of

| .l.iéF_&Ll.rjl by thedr customers and they have clearly foreseen that such situation can be there and have, in their

'__._..Jj';,.!él"!'ﬂ.a:nl,cf-enrl}-' devised o sultable mechanism for recelpt of charges for the same and it is not additional
interest as claimed by the applicant,

Thus. we find that the considerafion if any as received by the applicant would cearly qualify as
supply” as per 51, Mo, 5e] of Schedule I of the CGET Act which reads a5 under:-

(51 Supply of Services : The following shall be treated as supply of services:-
“rek Agreeing fo Hie abiigifion Yo refrnn from s ool or o folemde ar et oF @ stfiefion aF S dd e eal,

In the present case, as per detailk presented before us, we clearly find that there is a clear
understanding or agreement betwesn the parties in tha present case 0 foresee and tzlerate an act or a
situation of default on the part of he client for & monetary consideration which 5 actually a consideration
received by the applicant, though in the agreement they may be giving this consikderation, other names
such as ‘penal charges’, penalty, Bounce Charges, etc, as thought proper by them, but these different
nomenclatures in their Agreement would in no way change the actual nature of monetary “consideration™
which would clearly be taxable for the supply of services as per 5r.Mo. 5e] of Sch. 11 of the CGET Act, 208,

Te summarise, tho exemption for fimancdal transactons under CST laws is only in respect of the
interest / discount earned or paid for loans, depaosits or advances. If the transaction, as in the subject case
daviates from the ahove, i the consideration not bﬂ'iTIE an interest or discount. the exemphion is not

LE]



availabde, In the subject case the amount of bounce charges cannot be said to be penalty imposed on by the
applicant. It is recovered/ imposed only because the client has dishonoured the cheques issued by them
towards payvment of EML, Dishonour of cheques Le. a mode of repayment to the applicant by their
customers, is an act which results in delay of receipt of repayments to the applicant. This delay is an act
done by theircustomers which is tolerated by the applicant because inspite of such dishonour the applicant
proposes o confinog the agroement with the defaulting party. Thus we find that the recovery of bounce
charges is made in view of toleration of the act of the dient by the applicant and therefore construes as
‘supply’ as per a5 per St Mo, Sle) of Sch, 11 of the CGST Act and is therefoce taxable under the GST Act.
e, In view of the delibarations as held hereinabove, we pass an order as follows;

CORDER
{ under section 98 of the Central Goods and Services Tax Act, 2007 and the Maharashira Goods and
Services Tax Act, !ﬂ]'.'-"ll

NO.CST-ARA-21,2018-1%B- £ 4, Mumbal, dt, al.of. Z2a|f

Far rarson s ns discassed i fwe body of e order, e quesstions are mesioered Hhis -

— — i —
B. V. MDRHADE PANKA] KUMAR
(MEMBER) (MEMBER)
CERTIFIED TRUE COPY
L. The applicant
2 The concermned Central / State officer '.',.--'-"f
3. The Commilssioner of State Tax, Maharashira State, Mumbai R
4. The Chief Commissioner of Central Tax, Churchgate, Mumbal Achﬂ“T
5, It Commissioner of 5.T., Mahavikas, Mumilar for website HLIH'G T
ADVANCE STATE, MUMBA

Mot - An Appeal against this advance nuling order shall be made befon Tht] Mﬁaru:&lm Appellate Authority for

Advance Buling for Goocks and Services Tax, 139 floor, Alr India bailding, Mariman Point, Mumbak - 200028
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