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NO.GST-ARA-13/2017/B- -

PROCEEDINGS

(under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra

Goods and Services Tax Act, 2017)
Mumbai, dt. 7% / 2 / 288

The present application has been filed under section 97 of the Central Goods and Services

Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as

“the CGST Act and MGST Act”] by Aditya Birla Retail Limited, the applicant, seeking an

advance ruling in respect of the following questions :

y 4

e

2

Whether the subject goods, proposed to be sold under Stream 1 ( refer Annexure [), where the package of the
subject goods would nierely have a declaration mentioning the natne and registered address of the Applicant
as the manufucturer, as per the statutory requirement under Subject Statutory Provisions, can be considered
as ‘not bearing @ brand nawe', and, accordingly eligible for exemption from GST in terms of relevant entries
to Noirﬁca-n‘m'-: No.2/2017 Central tax (Rate) dated 28 Jume 2017 ('CGST Notification'), and, the
corresponding entries wnder Notifieation No.2/201 7-Intergrated tax (Rate) dated 28" June 2017 ('1GST
Notification') and Notification No.2/2017-State Tax (Rate) dated 29" June 2017) | collectively referred to as
"He Exemption Notifications’]?

Whether the subject goods proposed to be sold wnder Stream 2 (refer Annexure 1), where the package of the

_ subject goods would have a declaration mentioning the name and registered address of the mamifacturer as
By, '}‘K’r the statutory requirement witder the Subject Statutory Provisions as also the declaration "Marketed by-

"SAdtya Birla Retail Lintited" can be considered as “not bearing a brand nane’, and, accordingly eligible for
‘-exjg;%:é;ti.an inn terms of relevant entries to the Exemption Notifications? '

TR ) .
'ﬂﬂ@f.lg'.m* the declarations made on the package, by inter alia using common/generic terms viz. Value',
‘Dady, ‘Superior’ and ‘Choice’, for the sole purpose of indicating the quality of the product so as to enable

r}w-_egcg""tomcrs to identify and buy prodicts based on their requirements, budget and preferences can be

Y

‘cgnstrued to be a "brand name’ for the purpose of the Exemption Notifications?

N
A

) .‘.)



At the outset, we would like to make it clear that the provisions of both the CGST Act and the

MGST Act are the same except for certain provisions. Therefore, unless a mention is specifically made to

such dissimilar provisions, a reference to the CGST Act would also mean a reference to the same provision

under the MGST Act. Further to the earlier, henceforth for the purposes of this Advance Ruling, a reference

to such a similar provision under the CGST Act/MGST Act would be mentioned as being under the “GST
Act”,

02.

FACTS AND CONTENTION - AS PER THE APPLICANT

The submissions, as reproduced verbatim, could be seen thus-

“Annéxure I - STATEMENT OF THE RELEVANT FACTS HAVING A BEARING ON THE QUESTION(S) ON WHICH THE
ADVANCE RULING IS REQUIRED

L.

5.

Aditya Birla Retail Limited (“the Applicant’) is inter alia engaged in the processing and/or trading ol a wide range of cereals,
pulses and flour classifiable under Chapter 10 of the First schedule to the Customs Tariff Act, 1975 (“subject goods®), The
subjeet goods aresold by the Applicant at its supermarket and hypermarket format stores. namely “More Stores’, located in
various states, including Kargataka, Andhra Pradesh, Delhi, Kerala, Maharashtra, Telangana. Tamil Nadu and West Bengal,
Punjab, Haryana, UP, MP, Chandigarh, Puducherry.
The Applicant sells the subject goods under the following brand names, “More Jor vou'. ‘Mere Selecta’ and ‘More value’
(collectively referred to as 'More trademarks ). which are registered trademarks (in the name of the Applicant) under the Trade
Marks Act, 1999 (*the Trade Marks Act’). Further, the packaging of the subject goods also bears the ‘Aditya Birla' logo which
is the registered trademark of Aditya Birla Management Corporation Pyvt. Limiled, under the Trade Marks Act, which trademark
has been licensed 1o the Applicant for specified purposes.
The subject goods are either processed and packed 'in-house” by the Applicant (Stream 1) o ‘are procured in processed and
packed form from third party vendors (Stream 2). The modus eperandi followed by the Applicant in respect of the said
tranisaction streams, and, the nature of details disclosed on the packaging of the subject goods under such streams 1§ as follows!
(i) Siream 1- Subject goods protessed and packed in-house by the Applicant:
The Applicant procures unprocessed food products from various venders and undértakes processing and packing in its own
units. Such processing would generally involve sorting; quality assessment, grading etc: The subject goods would
thereafter be sold by the Applicant from its More Stores.
The list of subject goods which are sold under Stream 1, together with the list of processing units of the Applicant located
across [ndia, are colleenively enclosed as Exhibit A
The package of subject goods sold by the Applicant under Stream | infer alia bears the name of the Applicant:as being the
manufacturer and the registered trademarks viz, ‘More trademarks ' and the ‘Aditva Birla logo. A sample package thereof
is enclosed as Exhibit B,
(ii) Stream 2- Subject goods are procured in rocessed and packed form from third party vendors:
Unprocessed food products are procured by third party vendors and subsequenily processed and packed, in terms of the
quality standards fixed by the Applicant, The subject goods are thereafter procured by the Applicant for being sold from
its More Stores. _
The list of subject goods which are sold under Stream 2 is enclosed as Exhibit C-
The package of subject goods sold by the Applicant under Stream 2 inter alic bears the name of the manufacturer, the
declaration ‘Marketed By — Aditve Birla Retenl Limited' and the registered trademarks viz. ‘More trademarks” and the
‘Aditva Birla’ logo. A sample package thereofl is enclosed as Exiubit D.

Tt is relevant to note that Some of the subject goods are sold by the Applicant in different quality variants, determined based on
vaneus parameters including the quality or size of grains or seeds, nature of processing undertaken, nutritional content,

sourcing, ete. It therefore becomes gssential for the Applicant to have appropriate disclosures on the package of such subject
goods so as to enable the customers to identify and buy products based on their requirements, budgel and preferences.
Therefore, in respect of such subject goods, under both streams, the package also bears.a declaration which acts gs a guality
indicatar (e g, whether the product is of standard quality, premium quality or supenior quality).

In the State of Maharashira, the Applicant sells the subject goods under Stream | and Stream 2 from around twenty five More
Stofes located across the Stare, As regards the subject goods under Stream 1. the same are gither processed at its processing
unit located in Pune or are sourced from processing units located in other States. As regard the subject goods under Stream 2,
the same are procured from varivus:third party vendors located within er outside Maharashtra,

In terms of the present packaging adopted by the Applicant for the subject gonds sold by it under both Stream |'and Siream 2,
the same fnter ali bear the trademarks régistered under the Trade Marks Act, viz, "More trademarks ' and the “Aditva Birla'

3 1"*'4(;.5(). In terms of the relevant entries (nder Schedule | to Netification No:1/2017-Central Tax (Rate) dated 28™ June 2017
=y "?G':S\T Rate Notification™). and, corresponding entries under Schedule | to Notification No.1/2017-Intergrated (Serial nio. 46,
g

(051, 53) tax, dated 28th June 2017 (*IGST Rate Notification”) and under Schedule 1 to Notification No.1/2017-State tax,
ddted 2%h Jung 2017 (*SGST Rate Notification™), the supply of subject goods, when put up in unit containers and inter alia
beating ai ‘vegistered brand name ', atiract GST at the rate of 5%. The Applicant, in réspect of supply of the subject goods under
eithér "s_'ttji;ams\ i5 presently discharging GST at the rate of 5%.

It i3 reledant to note that the requirement to have specific declaration on the package of the subject goods, as regards its
rpa’nu-faﬁurer-. is a statutory requirement in terms of the Legal Metrology Act, 2009 read with the Legal Metrology (Packuged
C_omi;dityj Rules. 2011, and, the Foad Safety and Standards Act, 2006 read with Food Safety and Standards (Packaging and
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Labelling) Regulations, 2011, the relevant extracts. of' which legislations [collectively referred ta as Subject Statutory
Provisipns '] are provided below-

" Lesw Metrolagy Act, | seciion 18 Declaratis on pre-potkaged commudiibe (1) N peryon sfhall menflciure. pack. sell, pmport. distrobute, defivor fffier. eXpITEOr posesy

2001 Hoir wirle iy pire-pvkiged Commadity lldss Auch ks e msueh il quaniisey o mumber and bears thereon such declarations and purticulars it
) sich saniver ug may be preseetbsd,’

Ll Mairology | CHEATER Il Provisions Applicabie To Packages Intendvd Fur et Soke
(Packiped Rite 6 Do faratiny fo he magde o every puckage - () (a) the e and wildress of the e figtarer, br where the siifacturer wono the pocker. Thit
ConE.mudu;vj Rudes. | e anebaddriss iof the sanitocturer dnd pucker and furany smpried mockage the name and address of the impinien shrll he muntioned v evers packagn
241 2l 1 R

| Food  Safetv  and 23 Packapi e ubelling of foods
Sndards Act 2006 1) Wes s sl prasitiee. diseibie, sell de e for vale edigparc or deltver o any agent or braker fur it paepise of sale, any packaged food

rendisty ko are ot marked and fabelled i e manser oy niay be specified by regolutions |
Fopd Salery  and | CHAPTER-2- Packeging and Labeling
Standaeds (Peckagiog | 6 Miome sl complie apbdriin ol the et
anil Labeiiing) Wl i el comiplete sidresy of the mmuufacturer wnd the puoufacturing snit if these ave focated at differenl places-apd on Cose the panifouiuris
| Regalanens 201 | oy miod the packer or hatiler, the o gad cmple e addresy of the paktag ar Botrling st gs the cove pal he ol he Uicdared on eviry packige of fosd

7. The Applicani intends to revise the packaging of the subject goods and the manner in which the subjeet goods are put up for
sale, to exclude from the packages the registered trademarks. namely ‘More trademarks ' and the ‘Aditya Birla” logo. The
proposed packaging of subject goods under both streams would accordingly bear the following details:

- Subject goods sold under Stream 1~ The packaging would bear only details of the Applicant as the manufacturer, as
mandated under the Subject Statitory Provisions

- Subject goods sold under Streant 2:- The packaging would bear details of the manufacturer, as mandated under the Subject
Statutory Provisions, and would have a declaration- ‘Marketed by Aditva Birla Retail Limited”.

Under both the streanis, for some of the subject goods. the package would alse bear a certain declaration for the sole purpose

indicating the quality variant of the product so a§ to enable the customers to identity and buy products based on their

requirements, budget and preferences. [n this regard, the Applicant intends 1o make the following indicative declarations on

the product package by using common/ generic words-

- 'The term ‘Felwe' witha corresponding statement that the said term is merely a quality indicator and that it indicates that the
product is of a standard quality:

- Theterm ‘Choice ' with a corresponding statement that the said term is merely 4 quality indieator and that it indicales that
the product is of a premium quality.

- The term ‘Superior' with a corresponding statement that the said term is merely a quality indicator and that it indicates that
the preduct is of a superior quality.

The sample antwork for the packages intended Lo be adopted for the subjeet goods 10 be sold under Stream | and Stream 2 are

anmexed herewith as Exhibit E and Exhibit F respectively.

8. Vide this Application, the Applicant is seeking an advance ruling on the question of applicability of certain Notifications in
respect of the subject goods intended to be sold by the Applicant in the proposed packaging, which issue is more particularly
described in Annexure [ hereto, _ _

Annexure 1l - STATEM ENT CONTAINING THE APPLICANT'S INTE'RP_RE:TTN.TION OF LAW AND/OR FACTS, AS THE CASE

MAY BE, IN RESPECT OF THE QUESTION(S) ON WHICH THE ADVANCE RULING IS REQUIRED

1. Submissions of Applicant

I.1. The applicant’s submissions as regards the two questions raised in the present application are set out herein under.

Question 1 - Where the packaging of subject goods merely mentions the name and registered address of the manufacturer, in terms of the

requirement under subject statutory provisions, whether the same can be construed to be a *brand name’:

1.2, For the purpose of the determination of the questions under this application, which would require referénce to be made to
the Exemption Notifications, the relevant entries under the CGST Notification have been considered in this application,
which are identical 1o the correspanding entries under the SGST Notification and the IGST Notification. '

1.3, The releyant part of the CGST Notification is extracted below-
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The ringe of cereals, pulses. ete. (subject goods), bemg supplicd by the Applicant are covered under the various headings
y ,5 sﬁbahﬂaﬂings af Chapter 10 to the First Schedule to the Customs Tariff Act, 1975. The said goods would be covered under:

e Sdig ﬁnfern serial numbers of the Exemption Notifications. However, as the conditions for applicability of the exemption are

- simiftar for each of such serial numbers, for case of reference and for brevity, Sr.Ne.635 of the CGST Notification is

) * yeproduced aboye
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In terms-of the relevant entries to the CGST Notifieation, the exemption thereunder would be available to supplies of the

subject goods where the following conditions are satisfied:

a)  Where the subject goods fall under the tarifT item, sub-heading, heading or Chapter as specified in the column (2) o

 the CGST Notification, and;

b)  Where the subject goods are other than those put up m umit contamners; and bearing a registered brand name; or
bearing a brand name on which an actionable claim or an enforceable right i the eourt of law is available, other than
thosg where any actionable claim or any enforceable right in respect of such brand name has been voluntarily
forezone; [subject fo the conditions as set out in the Annexure o the CGST Notification],

The wide range of subject poods supplied by the Applicant fall under the heading / sub-heading, taniff item mentioned at
column (2) of the €GST Notifieation (refer Exhibit G) and accordingly condition (a) above is satisfied.
As regards condition (b), as is evident from a plain reading of the provisions. the requirement of goods being ‘pur up in
unit container”, and, ‘bearing a registered brand nanwe “ar ‘brand name on which-an actioniable claim ar enforceable right
i a court of law is available ', would have 1o be cumulatively satisfied so as to exclude the corresponding goods from the
purview of the exemption.
Aceordingly, wheré any one of the stated conditions is not met, the goods would be eligible for the said exemption. For
example, where the subjeet goods are put up in unit containers but do notbear a ‘registered brand hame’ or a ‘Brand name
on which an actioaable claim oF enfiorceable vight in a court of law is avatiable’, the same would fall within the purview
of the Exemption Notifications ' '
In Applicant s case. under both Stréam | and Stream 2, the subject goods would be put up in 2 unitcontainer. The Applicant
would be: eligible for the said exemption where the declarations made on the package of the subject goods sold under
Stream 1 and Stream 2 do not bear (a) vegistered bravd namie ', or, (B), ‘Brand wame on wiich an actiorable claim or
enforceable right in acourt of law is available "
The definition of the term “vegisteréd brand name, as provided m the CGST Notification, covers brands which were
registered under the specified legistations as on 15% May 2017. Com;dennﬂ that under the proposed transaction, the
registered trademarks, namely ‘More frademarks " and the “Aditva Birla ' logo would not be mentioned on the packaging
of the subject goods marketed under both the transaction streams, the packages cannot be said to be bearinsg any 'registered
Drand name "
It thefefore needs Lo be examined whether, in terms of the declarations that would be made on the packages to be sold
under Stream | and Stream 2, the subject goods can be said to be ‘bearing a brand name on which an actionable elaim or
enforceable vight in a court of law is available | Interms of the CGST Notification, where the goods bear a brand name
on which an actionable claim or an enforceable right is available in the court of law. the Applicant can file an affidavit
with the jurisdictional commissioner of Central fax to the offect that it 15 voluntarily foregoing its actionable claim or
enforceable right on such brand name, and is claiming exemption, Ilowwc.r under the present Application, the question
picrely being examined is whether the said goods bear a ‘hrand name’ in respect of which an actionable claim or an
enforceable right is available under the court of law

On plain reading of the aforesaid provision, it is evident that bearing a brand name is a pre- r:.qulsnc to the subsequent

determination of whether “an aetionable claim or enforceable right in a court of law i3 available " in respect of such brand

namsz, Where the subject goods do not bear a brand name, such subsequent determination would not arise.

In terms of the above meaning; a name or a mark would become a ‘brand name ', for the purpose of the CGST Notification,

only when the following conditions are satisfied:

(1) When such name or mark is used in relation to specified goods: and

{i1) When such namé or mark is used for the purpese of indicating a conneetion in the course of trade between such

speeified goods and the personusing the name or mark. with or without any indication of the identity of that person.

In this regard, it is to be noted that for any name to qualify as a brand name, 1t must be used in relation to specified goods
indicating a:connection in the course of trade between the said goods and the person. with or without indicating the identity
of such person. In other words, the use of the name should be (o associate specified goads with the person, in a manmer
that the customer would identify the specified goods with that person. Mere mention of the name of the manufacturer
would not constilute a brand name as the customer would obviously not idemtify the goods with the name of the
manufacturer. The above can be further explained by way of the following illustrations:

(i) The products ‘neodies’ is manufacturéd and sold by Nestle India Limited, under the brand name ‘Maggie™ It 1s well
known that the customers identify the brand name: 'Maggie with the product noodles and not the name of the Company.
manufacturing and selling it. [ is the brand name ‘Maggie that indicates a connection in the course of trade between
the goods and the person using such name:

(i) The product ‘Mitk Chocolate’ is manufactured and sold by Mondelez tndia Foods Private Limited, under the brand name
Cadbuiry Dairy Mitk' 11 is evident that the brand name indicating a conneetion in the course of trade between the
product, namely ‘Mitk Chocotate 18 ‘Cadbury Daiy Mtk and nol “Mondelez India Foods Private Limited ',

Relignce in this regard is placed on the decision of the Hon'ble Supreme Courl in the case of Astra Pharmaceuticals (P) Ltd. vs

Collector of €. Ex, Chandigarh [1995 (75) E.L.T. 214 (5.€.)), wherein, the Hon'ble Court; while examining the scope of certain

Central Excise Notification infer alia noted that brand name is invariably a word or a combination of ‘a word and letter or

numeral by which the produet is identified and asked for.

With the above in view, reliance 1§ fiurther placed on the following decisions of the Courts wherein the issue under

< consideration was whether the name of ‘the manufacturer / packet, which is TLqUII’Ed to be mentioned on the package of the

ﬁmducl interms af a statutory réquirement, can be considered to be a “brand name’:

4,1}\‘\111 cuse of Tarai Foods Limited Vi CCEx. Meerar-11 2006 (198) ELT. 323 (3.C). the Hon'ble SBupreme Court has infer alia
“examined whether the definition of “brand name’, would include the name of the manufacturer printed on the package
th terms of a legal reqmremcm The relevant entry te the First Schedule to the Central Excise Tariff Act, 1985, which
i swas under consideration is as follows:

[ | Heailing Mo, Subi-beuding Mo, Bestripthn of gomely Beisbe of Duty
j T 121 A3 i)
T Trepmrmniine GIy cpethics, Dk nun on e pers of plants ncludseg i, e eles, Tibes, frod (¢ Ut pores
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Ity




i ETT] = Pl Lt dn drad ColdaEncs s, k] g e [ |
[ETE | - Other. | =mil 1

As regards this case, it is relevant to note the following:

- The issue under consideration was the ‘classification of goods under sub-heading 2001.10 of Chapter 20 of the
Central Excise TarifT (where the conditions reguired to be fulfilled were, (i) that the product must be put up in unit
containers, and (ii) the same must bear a brand name), or, sub-heading 2001.90 of the said chapter (which covered
“others™)

- The assessee was engaged in the manufacture of vegetable preparation i.¢, French Fries and Frozen foods. They had
bieen using twi'types of paclaging for the sale of their product. First packing carried the name “Inland Valley” along
with other details, L.e. the name and registered address of the manufacturer, while the sec¢ond packing bore all Gther
details except the words “Infand Valley”. They classified their first packing under sub-heading No. 2001 10 and
cleared the same from the factory by paying duty al the rate of 8% as prescribed in that sub-heading. But the second
packing had been classified by them under sub-heading 2001,90 and cleared at nil rate of duty.

- The definition of ‘brand name’ considered in this case was similar to the definition as stated in the Exemption
Notifications.

- The department had contended that the definition of ‘brand name ' would include the name of the manufacturer
which was printed on the products.

- In the above context. the Hon'ble Supreme Court on the issue as 1o whether the name of the manufaciure can be
considered to be a 'Brand nevne 'held as follows;

e the Standard Wehts apd Measyres (Packets Commodines) Ao, 1977 dvery packer iy regiived to-bear thereon or on a label siguarely affixed

Aheretra defimte, plan and consplenang declarinom as o, onlee alid, the name ared aeddresy of the manifaeturer (s Rule 6 & 1), T enther yerrds;

armiepniainers wonld Bave to bear the same of the statifecirer. IEHES name of the ALt e Were fu fie a Brard pame thep iy aveuld mean,
et there wotlel ba no wabranded uni comtaiier atall m law and the distnctiveness of 1H 2000400 wonld Be meaningless,

B Furthermore the definiion of the woprds “frand name" shows ot o Ners t ke qroame OF i mirk oea manoEran uie ik i sed fi relanion 1
a parncutar product-aha which extablishes o denpection betreen the prodfct apd the person. Thiy name or mark ele cannol, therefird, be the
sederitnty of o purson Welf 40 as i Be shmehigg elie johish i ¢ appendig o s produl apd which esiablishes the link

I Phere 18 o value o

heed o the brovd nane, o velue which hay been recogmized i the tiedf entry by providing for ey of éxcive duty on Loy
Dewring @ hrand name. 1ty be thet the appetfons bod delberately (it e bronsd pame i selliie the Vrenck Fries ™ to avanl of the nd rote of
tardtf This ot detras S the copvegueneds Wheh wondd follaw i daw ke aayessee upls s jo ke advantage of e Bl gnte in 18
trede i conld of Jeast e i behdfit of the rati of ety applicable 1 eobraded prpduit, !

(i} In the case of CCEx. Vs Pepsi Foods Ltd., [2015 (322) ELT A325 (SC)], the issue under consideration was whether the printing
6f the nanie of the brarid owner, could be construed to make the package a branded product. The Hon'ble Supreme
Court while taking note of the definition provided to the phrase “brand name’ (which is similar to meaning provided
to the phiase under the Exemption Notifications), and the decision in the case of Tarai Foods (supre), upheld the decision
of the Hon ble Tribunal in the dssessee’s own case, CCEx Vs Pepsi Fouds Lid,, [2003 (156) ELT. 1013 (Tri. - bel)] and in the
case of Nirula and Company Pvt, Ltd. Vs CCEx [2005 (186) E.L.T. 412 (T, - Deb)], stating that mere printing of the name of the
company on unit container does not make the package branded, unless brand itself is printed specifically.

I is well sertled that in'terms of Article 141 of the Constitution of India, the law laid down by the Hon’ble Supreme Court

is binding on all the Courts and autherities in the country. Accardingly. in terms of the above degisions of the Hon ble

Supreme Court, meére mention of the name and address of the manufactorer-as per the requirement under the Subject

Statutory Provisions, without actually printing the brand on the product packaging, would not render the product as bearing

a ‘brand name "

114 Inthisregard, reliance is further placed on the decision of the Courts on similar issue, in the following cases:

(i) In the cas¢ of CCEx. Vs CESTAT Chennii, [2015 (318) ELT 238 (Mad}), the issue pertained to denial of SSIexemption on
account of the assessee clearing manufactured goods using the superscription ‘manufactured and packed by SVS & Sons',
which was contended o be an affixation of ‘Brand pame’, by the Department, The Hon'ble Madras High Court while
taking note of the definition of ‘brand name’ (which is similar to the meaning provided to the phrase under the
Exemption Nofifications) held that the superscription 'manufaciured and packed by S¥S & Soms ' cannot be considered as
a brand name or a trade name.

(ii) The Hon ble Tribunal in the ¢ase of Commissioner of Central Excise v. Synotex Industries, |2012 (278) ELT 90 (Tri-Kalkatay], while

examining the scope of the definition of ‘brand name ' (which definition was similar to the definition adopted in the
Exemption Notifications) held that since there is a statutory reguirement that manufacturer’s or packer's name and
address should be indicated en the package of goods under the Standards of Weights & Measures Act, 1976 and Rules
made thereunder. the indication of manufacturer's name on the package would not renider the goods as branded goods:
The relevant extract i§ as [ollows:
e Revenne s plea that tndtzatimr the antddeinves s mame wondd amgunt b affisig Frretined e i acecpred, then all the goods contmning
manifacirer s e wineld fie Brapded govdsvinch s ighly dlageeal, In fact in respicl of the pirckaged goods, ere ure statutory reguirenenis that
the manifavinres s or packer 'y name amd dedrizsy shineld b piicared on the pickages of the goodsuader the standords af Weghts & Measures Aet,
955 canid thie ptes made therender, tadicating thi names and address of the menndaceurer o the prackages canmal beconsiried as affixing the brand
nrie ™

In addition to the above, réference is made to the following eirculars:

(111) Circulie Nd. 1031/19/2016-CN, dated 14™ June 2016, which was issued as regards the levy of Excise duty on readymade
garments and made up articles of textiles bearing brand name or sold under a brand name having retail sale price of Rs.1.000
or thore, The Board vide the said cireular clarified that “merely hecase the outlers ishop) of g retailer, from where readymade garmynty or
méncke s g Yol hak @ namg, say. M XYZ and Sops, the readymide garments ok st ups sald from such owilet (shop) sonnot be held as branded
readymede pariments or made ips and become Ighle o exvie duty. Needless tosay, deemed panufaciure onel liabilipy fo excise ety Witk arise only if
st rerler affives o Brand mame on i readymade garments and affives a labol bearing the RSP iy the pavkages comlmnmg the readymads garmenis
of Re. 1O00 e above

v Circular No.947/8/2011-CV dated 21" June 2011, which was issued as regards levy of Excise duty on branded readymade

", ‘garments, (where the definition of 'brand name’ was similar to the definition applicable in the present case), it was

“ Velarified therein that the mere mention of the name of the tailor or manufaeturer would not render the product as.

, : =, ‘branded product

" 1A3. 'I—unh}ar in terms of the generally followed practice in the indugtry wherein the goods are manufactured and packed by a

ihird party / job worker, the name and registered address of the manufacturer { packer is required 1o be declared on the

} ,-'jp&.ﬁi]gi:ng of such products in terms of the Subject $tatutory Provisions. The declaration of such name of the manufacturer

" ,’;'pJgi:k'g:r would not necessarily establish a connection in the course of trade between the goods and the person actually
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selling the goods {i.e. the principle on whose behalf the goods are manufactured). Therefore 10 proceed on the basis that

the declaration of name of manufacturer as per the Subject Statutory Provisions, could be construed as "brand name " would

be erroneous;

1.16.  Accordingly, based on the above analysis, it can be said that mere mention of the name of the manufacturer and / or packer,
which is a statutory requirement, onto the packaging of subject gopds, without actually affixing the company logo, cannot
render the product to be construed as bearing a ‘brand name "

I.17, The supply of subjeet goods unider Stream | should accordingly be leviable to GST at Nl rate in terms of the relevant
entries in the Exemption Nolifications, as specifically highlighted in Exhibit G to this Application.

Question 11 - Where the packaging of subject goods mentions the declaration ‘Murketed by Adityu Birla Retail Limited" in addition to the name

and registered address of the manufacturer, whether the same would be construed to be a *brand name":

1.18.  As submitted in the forgoing paragraphs. as held by the Hon'ble Supreme Court in the ¢ase of Tarsi Foods (Supra), the name
of a company. whieh is 1ts' identity, canniot be construed o be a “brand name’, in view of the meaning provided to the
phrase. It has to be something apart from the name of the company, which is appended ta the product Lo establish a
conneetion in the course of trade. Further, in the case of Pepsi Foods (supra), the Hon ble Supreme Court has held that mere
printing of the name of the company on unit container does not make the package branded, unless brand itself is printed
specifically

1.19.  Accordingly, where the declaration "Marketed by Aditva Birla Retail Limited " is made onto the packaging of the products,
without actually aflixing the fogd / brand of Aditya Biria Retail Limited, the samie would not amount to branding of subject
goods.

1.20. Reliance in the above regard is further placed on the following decisions:

(1) In the case of CCEx. Vs West Bengal Chemical Industries: Limited, 2006 {200) E.L.T. 68 (Tvi. - Kolkata)]; the issue under
consideration was a3 to whether the declaration, ‘Maikerer by Mather Dairy® on the packaging of mineral water sold by
the assessee. could be construed to be sold undera ‘brand name , (which meaning is similar 16 the meaning provided
to the term under the Exemption Notifications). The Honble Tribunal therein held that such a declaration indicating
that a product is marketed by Mother Dairy cannot be said to be a ‘brand name .

(i1) In the case of CCEx. Vs Paul Aquomin & Foods (P) Ltd., {2009 (244) E.L.T. 278 (Tri.- Kelkata}], on & similar issue, the decision of
the Hon ble Tribunal in the case of West Bengal Chemical Industries (supra) was followed and its was held that a declaration
indicating that 4 product is marketed by Mother Dairy eannot be said to be a “brand name '

121 In terms of the above decisions, the deelaration, 'Marketed by Aditya Birla Ketail Lamited' printed on the packaging of the
subject goods cannot be construed to be a *brand name’. The supply of subject goads would therefore attract GST at ‘Nil'
rate in tering of the relevant entries to the Exemption Notifications, as specifically highlighted under Exhibit (' to this
Application. _

Question 111: () Whether the declarations made on the package, by inter alic using common/ generic terms viz. ‘Value’, *Choice" and

‘Superior’, for the sale purpose of indi¢ating the quality of the produet 50 45 to enable the customers to identify and buy products based

un their requirements, budget and preferences can be consirued 1o be a 'brand name' for the purpose of the Exemption Notifications?:

1.22.  As stated, for some of the subjeet goods, the package would alse bear a certain declaration by using common/ generic
wards for the sole purpose ofindicating the quality of the product so as to enable the customers 1o identify and buy products
based on their requirements, budget and preferences. Such declarations made on the package by infer alia using common/
peneric words viz. Value', ‘Choice " and 'Superior " are only aimed at ereatinga ¢learly identifiable distinetion between
different quality versions of the same product. Considering that the said terms would therefore not indicate any connection
in the course of trade between the Applicant and 1he products, but would only reflect its quality versions, the same would
not qualifyas a ‘frand name

1.23. In this regard, it is also relevant to refer to Seetion 9 of the Trade Marks Act, which lays down the ‘absolure grounds of
refusal of regisiration” of a name or mark or a logo, as a trademark under the said Act- Section 9(T)(b) states that a trade
mark ‘which consist exclusively of marks or indications which may serve i (rade o desighate the kind, quuality, quantity,
intended puipase, values, geographical origin or the time of production of the goods or rendering of the service or other
characteristics of the goods or service . shall not be registered, The definition of “trademark” as provided mn Section 2(zb)
of the Trade Marks Act is broadly similar to the definition of the term “brand name’ under the Excmption-Nmiﬁcatians o
the extent it includes a mark or @ name that indicates ‘a cennection in the course of trade between the gopds or services,
as the case may be, and some person having the right gs proprietor fo use the mark” . In view of the same, a name, which
merely indicates quality parameters of the goods. should also not be consirued to be a ‘brand name .

1.24.  Accordingly, the deelarations infer alfg using common/ generie terms viz. ‘Value ', 'Choice “and ‘Superior', for reflecting
the quality of the subject goods, cannol be construed to be ‘brand nape ' for the purpose of the Exemption Notifications.
The supply of subjeet goods would therefore attract GST at "Nil” rate in terms ol the relevant entries to the Exemption
Notifications, as specifically highlighted under Exhibit G to this Application.

125, Accordingly. based on the above submissions and analysis thereof, it can be concluded that the subject goods proposed to
be sold under Stream 1 and Stream 2, can be considered to be not bearing 4 ‘brand name " and would accordingly be eligible
for exemption froni GST in terms 6f relevant entries to the Exemption Notifications.”

2. Prayer

In the lipht of the above, the Applicant prays that the questions referred to this Hon'ble Autherity be decided in the affirmative,
—~-halding the following:
£ ) ﬂ”‘ﬁ{c subject goods proposed to be sold by the Applicant under Stream |, where the package of the subject goods would have

-~ Viy deglaration mentioning the name and registered address of the Applicant a8 the manufacturer, in terms of the Subject
" Stutdry Provisions, can be considered as not bearing a brand name, and, accordingly eligible for exemption from GST in
~,  temis ofrelevant entries of the Exemption Notifications.

{ii) Th‘&, sibject goods proposed to be sold by the Applicant under Stream 2, where the package of the subject goods would have
| = s a decl@rdtion mentioning the name and regisiered address of the manufacturer, in terms of the Subject Statutory Provisions as.
< . also thedeclaration ‘Marketed by- Aditya Birla Retail Limited’ can be considered as not bearing a brand name, and,

: L. acgordingly eligible for exemption in terms of relevant entries to the Exemption Notifications.

I’i"nc{;ﬂfc*}!'aratiuns made on the package, by inter alig using common/ gerieric terms viz. ‘Value', ‘Choice "and ‘Superior, for
~ihe wﬁ, purpose of indicating the quality of the product/ variant of the product 5o as to enable the customers to identify and
T
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Submission dt.27.02.2018
2. Summary of submissions-
Inthe facts and circu

Notifications-

o In terms of the definition of the term *brand name”, it can be a name, mark, et¢. which necessarily establishes “a connection

Qther key submissions
DS ONS

i the course of trade between such specified goods and some person using such name or mark with or without any
indication of the identity of that person’. Tn Applicant’s case, the subject goods are presently sold under the brand name
"Mare' Trom i1s "More * Stores, However, from the ‘More " stores; several sinular products, manufactured by different
companies, are also sold. Such products may or may not be bearing 4 brand nanie. The present package ol the products
inter alia bearing the ‘More " trademarks are enclosed as Exhibit B (page 21-22) and Exhibit D (page 24-25) of the ARA.
Sample pictures of the ‘More " stores is enclosed herewith as Annexure G.

Customers of the Subject goads who enter the "More ' stores to purchase the subject goods, associate the subject goods with
the: ‘More ' brand name, and, do not necessarily associate/ conneel the subjeet goods with the name of the Applicant.
Accordingly, itis the ‘More " trademarks which establishes a connection in'the course of trade between the subject goods
and the Applicant. The definition itself indicates that brand name is onc which establishes the said connection with or
without indicating identity of such person. Therefore, in the present ease. where the product packaging, though having its
name, will not have the brand name of the Applicant (i:e. ‘More trademarks), it cannot be construed to be branded. '
There are several practical illustrations which would establish that a product is recognised in the market through its brand
name and may not be directly agsociated or identified with its manufacturer/brand owner. An illustrative list in this regard
is enclosed as Annexure H. This supports the case of the Applicant, considering that the brand name vide which its products
are recognised in the-market are proposed to be removed from its packaging, and, its name, which would be mentioned in
the propesed packages; is not identified with its product. '

Further, there would also be such illustrations where the produet is identified with the name of the company. An illustrative
list in this regard is enclosed as Annexure £. As evident, this strictly holds true in case where the product is éponymous to.
the manufacturer, which is not the case of the Applicant.

Question Sut ion
i Ouestion | (a) It is a settled law, inrer alio in terms of the following decisions that mentioning of the name of the
o P manufacturer on the package of a product, in terms of statutory requirements, cannot render the product
Y branded-
L Ny ® ‘T'a¥ai Foods Lintited Vs CCEx: Meerut=11 2006 (198) E.L.1.323 (8.C.)- SUindur-the Standard Weights and Measures (Packely
l‘. S Cammudittos) Aet, 1077 dyery packel (s Peguived to bear thereon or on a label sgwarely affived thereio a definne, plan and

(P 4 ® Commissioner of Central Excise v, Synotex Industries 2012 (278) ELT90 (Tri-Kolkata) *If the Revenud's plea that indicating

cimspcuoiy diclabation as w, e alia, 1 name el wdelresy of e manufactrer (see Rule 6 & J0) D ather words, pnis
comiainers Windd have to Béar the ndme of the manufaciurer. If the name of the manufacturer were. o b a Bramed e then tiis
E wendd mea, thay thiere seould be no wnbranded wit contamer ar i e and the distinerivencss of T 200000 windd be
I meaninglogy !

the manufacmirer s nome Would ammnn ty affiving Grand name 1y wcciped, ther ol he goods caniaining manufachirer’s wane
wnlel b Branded gaods which i hghly dlfogical, I fact in respeat of the packaged goids, thire are stagmtery Feguiremens that
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(b)

e manmufacturer s or packer s name and addvess should he ndicated on the packages of ihe goody under the stmdardy f Welghis
& Mdeaynrer Aut, 1970 and thy Pudes mode thogeuhder!

Construing name of the manufacturer as a brand name would render certain parts of the Exemption

Notifications redundant-

o Interms of the Exemption Notifications, exemption is admissible for goods other than those put up in
unit container and bearing a brand name. Further the term “unit Ccontainer” is defined to mean ‘o package,
iiherher davge o sl (for exomgbe, poncon, Box e boitle;, hag, we carian, dive, bareel, or camiter) destzned w hold o

predetermined guantay or amber, ek a_.-:‘-.*u'urr:r! iom il pretkerge
In terms of the language emploved. the requirement of goods being ‘put up in unif container ', and,
bearing a 'brand name " would have Lo be eumulatively satisfied so as to exclude the corresponding
gooads from the purview of the exemption.
In terms of Section 18 of the Food Safely and Standards Act, 2006 ("ESSA’) o person shill manufiactir,
dustrrbute; sell v expnse for saly or duspaicltop deliver o any agent or hraker foir the prtpose of sale, oay packaged food groduets
which are it marked o labelled dn the manper as pay b specified by regrdations . Rule 6 of the Food S&fel)’ -and
Standards (Packaging and Labelling) Regulations, 2011 ('F8S Regulations’) in turn mandales
provision of details of the manufacturer of the product on the corresponding package. Relevant extract
of the FSSA and FSSA Reguldtions are enclosed as Annexure L,
o Tharefbre, in case it is construed that name of the manufacturer is a brand name in itsell. then every
food product which is sold in packed form would be considered as branded. To this extent, the
requirement that the produet should bear a brand nare would be rendered redundant, considering that
a product sold in-a unit container (and therefore being governed by FSSA and FSSA Regulations)
would necessarily disclose the name of the manufacturer in every case.
It is'a seutted law that the courts should always presume that the legislature inserted every partin a
statute/ notification for a purpose and the legislature’s intention is that every part of a statute should
have effect and that a construction which results in redundancy of some part of a statute; must not be
accepted. Reliance in this regard is placed on the decision of the Hon’ble Supreme Court in the case
of Bansal Wire Industries Ltd vs Seate 6T ULP. [2011 (269) E:L.T. 145 (5.€.)] wherein the Hon’ble Court laid dewn:
that it s senlod principle of law, that the words used w the Section, rule or hotfication should not be rendvred redundant anid
shaitled bogoven effece wo. Tt also one of the cardimal pringiples of bierpretagion gf any stan that some mearming must be given
Ju e wiereds wved i the vecnon _
& Reliance in this régard is also placed on the decision of the:Hon ble Bombay High Court in the case.
of Bharat Cottage Industries vs Union of India [1992 (59) E.L.T. 30 (Bom.)] wherein il was held that it ‘s o
parmriasible fur the Caurt fo trear the wovds of the exemptton notficanon as.a mere surplis'

Question
] and 2

{a)

(b)

In terms of definition of the terim 'hrand name’, the same must be ‘used (n relation to such specified
goods”, based on which such goods are asked for by the customer. Therefore. name of manufacturer.
which 15 used across range of products, would not qualify ‘as brand name-

o Conimissioner of € Ex,, Mumbal vs Kalvert Foods India Pve. Ltd [2011 (270) E.L.T. 643 (8.C.)]= "In the boak of “Trade
Mk By Serkaar, the distinorion benvedn the expressionty “House nadk " and " Product mark ' or T Braid wapge " has heenolearly
Framght it by i of referente to the decision m Astra Phartiacenncal ot Lk (supra). [0 stated theven that " Howse marg”
i wesed i all he produecty of the manifadturer el thett 11 15 wsuatly @ device v form af emblen of words or oth, [t was also
potied gt gt for cack produdt o separate mark known as o Pt ek or Bl rame " s wyed which s omvarably @
wisrid o combimgion of weed aid feter o inmeral by wlich the prodiet o selentified and avked furInothe bogicef Lo of Trade
Wearks ™ by KA Kifsiom and Rawie Vedararan the distorensn beaveen Froduet mark and “Howse mark s been beantfully
ddulingated, whivh (s as wncder 0 s possible thise e proprictor may ase several rade marks in respect of i gresacls (hpiwieay
Product mark), besides wetng acommon mark i all fus products © indicate e orgm of the goody from the enterprise throvn as
Heouse mark), s practice iv more predems, it phaty witead teade, Vhough both are radt marks and are registrable s
el cach hay its ovn-disiiner frencion. Wil the House prark representy e s of thie etterprae fromewhich die goods
emanite, the Product mark i the means by owhieh goody wre ieltntified arid purchased e the market place aitred 11 the fical o af

previmtation and adverisement. "

Astra Pharmaceuticals (P) Ltd. v§ Collector of €. Ex, Chandigarh | 1995 (75) E1L.T. 214(S.C.)| Thie AP ur Apraon he

e e packung was wsed o project e onage -wf'mz_mujqt'frfrr.fr-:gi}:m'rﬂf.f_y. It el ol extablish auwy refattonship bebveén the

mark-and the medicte, For gastance, o the appellant Instéad of using Blexirose ijections waoulid fave deserthed 1wy Avtra

anpeetiony. or Astia exirone wjecrions e i conld e vatd i a celaton ship Betwveen the monugeaph and the mediemg was

extablished tn the case of appetlant i wax orly & monogeaph o ’denpy the manufacturer’

® CCEx, V§West Bengal Chemieal Industries Limited, (2006 (200) E.L.T. 68 (Tri, - Kolkata)j- “Phe Commussioner (Appeals)
Sty alser obsorved i the impuged Crdir that o consumer asks for Mother Dy when he orshe wanty io iy Mineral Water
hy peferring io o ypecic bramd - \dieafinaor Kinley” o Bitest . fabve find thar ‘Maother Dairy " ever if 1178 faken as.a Brand
Nerme, ey st anfome i o sigle produce, sehich raeher refers toeabasker of products thart inelugle mulk, hutter, cheese, mineral
Wwaiter and what o, Tlking inte accounttho juct thae the dabel clearly indieates that the prodicl wguestion s marketed by Mether
Paatey, qpcennit e setd that thee brand wame = Mother Datry "= has been pved !

Further, in terms of the said definition, brand name is used for the purpose of indicating ‘g connection

in the course of trade between such specified goods and some person using such name. Therefore, name

‘of 4 ¢ompany cannot be a brand name-

L] Tarai Foods Limited Vs CCEx. Meerut-112006 [(198) E.L.T. 323 (S.C)= Purdiermare the definition of the wordy ‘brand
et ks W ek e e o g e i gk or g monogeem e whieh iy used woeelation tooa particular product and which
chtehishey T cotmbion Betiveen the groduct and dee person Thes nameior merk-ele. cannol, therefore, be the qudentitg of o
persan dself 2t e 1 be Semethigg wlve which i appended 1 the predue amd which estabiishes the fink*

. CCEx. Vs Pepsi Foods Lud. [2015 (322) ELT A325 (8C)|

e Nirula and Company Pyt Ltd. Vs CCEx (2005 (186) EL.T. 412 (Toi. - Del)| (Affirmed in 2015 (322) ELT A325
[Supreme Court])="Th inguignid ordes Tias i tipms siated that the goods wguestmmyere peacked g cleared in packages
st extept the frand nani Wisila 5" fn the prevent eave, tie appellant company'siname and brand name are
gteie gepapane and (i naf i dipete, e onty Bigpied ates i Neewli s This Brand ngme iy @ regstered brand name-aped the
cerntficate of the. Trade Mirk Regisiey vigres the krand name s Nrela's' Smce the packages v gquestion do not har this
Frand v, there conld Be s deowht aboie ety of the govds, thar they do not beara hrand name !

(a)

Section % of the Trade Marks Act lays down that a trade mark which serves in trade Lo infer alia designate
guality of the goods shall not be registered




to be a brand name.

(b) Further, generic terms, which only indicate quality of the productand are not, in any way, used in relation
to specified goods or for indicating a relationship between the product and the person, cannat fall within
the ambit of the term bicned mame

{¢) Interms of the decision o the Hon ble Supreme Court in the ¢ase of Tarai Fopds (Supra), 'hrand pame conniios
sk ek svethol desiion o napre whtich s anigue o the particlar mapufacturer whieh when wed on g pactcidar produgt
sl Lt @ comndctian repwedn the product and the masiyfirctrer. 'I'hﬁl'cﬂ?l'ﬁ‘ Benenc words cannot be construed

Submisslons: made by the Departmental

Submissions in relation to the Written Submissions filed by the Departmental Representative

Responses of the Applicant

| Representative

Para 2(i)~ Details proposed to be
disclosed on the packages have not
been provided.

In course of the admission hearing it was revealed that the said submission was
made owing to the fact that the office of the AAR had inadvertently missed in
providing the Departmental Representative with the copy of the annexures to
the Application. It was therefore stated that the Applicant would provide the
Departmental Representative with a complete set of the Application. The same
has been filed therealler and corresponding acknowledgment.

Para 20i0/(1iy- It {5 not clear as o
whether details to be disclosed on the
proposed packages weré registered
under the Trade Marks Act/ Copyright
Act, as on 15 May 2017

The Applicant proposes to remove from the package of subject goods all of its
registered trade marks fAnnexure VJ. 1t is confirmed that disclosures proposed
to be make in the packages de not pertain o any of Applicant's trademarks
registered under the Trade Marks Act/ Copyright Act, either before or after 15%
May 2017,

Para 2(iv)- For being eligible for
exemption under the Exemption
Natifications, it is necessary that the
-Applicant forges the enforceable right/

its name. which apparently would be
mentioned in the proposed packaging,
If such rights are not forgene,
exemption would be inadmissible.

actionable claim available in respect of

On a plain reading o GST Exemption Notifications, 1t 1s evident that bearing a i
brand name on the unit containgr is a pre-requisite to the subsequent
determination of whether ‘an actionable elaim or enforceable right in a court
af law is available 'intespect of such brand name. As name of the person cannot
be tonsidered to be a brand name. such subsequent determination would not
arise,

In terms of (he decision of the Hon'ble
Supreme  Court in the case of

Commissioner of Central Excise; Trichy vs
Grasim Industries Lid |2005 (183) ELT. 123

(800 ot the name o o oker compang, if
ey wsed foe the paepases of andicaing u
comrecivon epweeh the product sitd that campany,
wisdd Be wnfficient’ 10 _C(';HSIi[LIiL_! a brand
name,

The sajd décision rendered by three
member bench of the Hon'ble Supreme
Court would have precedence over the
decisions of the Hon'ble Supreme
Courl (renderéd by wo  member
bench), relied upon by the Applicant 1e.
in the case of Tarai Foods (Supra)and Pepsi
Foods (Supra)

o In context of Question 1- The question which the Hon ble Supreme Court

was seized with In Tarai Foeds (supra) was not before the Hon'ble Supreme
Court in the case of Grasim (supra) 1,e. whether mentioning of the name of
the manufacturer on the package of a product, in terms of statutory
requirements, would constitute a ‘brand name”. In Grasim (supra), the
Hon'ble Courl was concerned with whether use of the words A Subsidiary
af Grasim Induseries L', by the manufacturer, can be construed to be a
*brand name’. To this extent, both the said decisions operate in different
domains; It 15 a settled principle of law that a judicial decision is anautherity
for what it actually decides and not for what ¢an be read into it by implication
or hy assigning an assumed intention to the judges-

o Blrvnagar Universite v Patitama Sugar Mill (P) Led., (2003) 25CC 111- ‘A decision,
as s well krown, is an authorin for which it s decided and not what
can logically be deduced therefrom. It is also well settled that a little
difference in facts or udditional faets may make o lor of difference i the
precedential value af a decision. [See Ram Rakhiv. Union of India AIR 2002 Del
A58 (db), Delhi Adnin, (NCT of Delii) v Manohar Lal (2002) 7 §CC 222, Haryana
Findancial Corpn, v Jugdarsba O Mills (2002} 3 SCC 496 and Nalini Makajen (Dr.) v
Birector af Income Tax (Investigation) '(::‘P‘MJ‘_) 257 ITR 423 (Dé'.r'j._f !

o Armacndra Pratap Singh v, Tej Baletidar Prajapati- 2004 (10) SCC 65="A judicial
decision Is an authorit: for what it actwally decides and not for what
carr be read into it by implicarion or by assigning an assumed intention
to the judges’ '

Reliance is also placed on the decision of the Hon'ble Tribunal in the case

ol CCE, Thiruvananthapuram vsJaya Stores 2010 (251) E.L.T. 145 (Tri. - Bang))|

wherein the décision of the Hon'ble Supreme Court in Grasim was

distinguished and it was held that ‘the Commpsioner (Appeals) was coreeet i s

ity theet the pasticwlars sentatively held o constittne a hrand name mthe Show Cause Notice

were aetwally particulans of themangfooterer packer of a food product staterdy hound t be:

displaied gn die prckige of refined ol .

In the context of Question 2- In Grasim’s ease {supra), the Hon’ble Court
was concerned with the scope of the term 'brind name " in context of a
Central Excise Notification, For this reason, the Hon’ble Court, in its
wisdom, cautioned that the interpretation adopted by it may not be applied
asa thumb rule inall situations. The Hon'ble Court went on to state:that
mere mentioning of the name of the marketer may not be sufficient o
render the product branded- ‘of vonre this e a Nanfivation wnder the Exee dey,
the conriection musi b of Such o natiere that i reflocis o this spect bf manufacture wnd deal
witky guadiny of the products, Nohard and fast rede can B¢ fard down lowever it i prevssible:they
words which mevely indicate (ht parsiwho 18 marketing e product wap not be sufficrent. As
we are pof dealing With sueh o case we do nd express any opiion on iy dypeet ! To this
extent, the said decision 1s not applicable for determining Question 2;
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¢ Reliance in this regard is also placed on the decision in the ease of CCEx.
Vs Paul Aquomin & Fuods (P) Lid., [2009 (244) E.L.T. 278 (Tri. - Kolkats)], wherein
the Tribunal held thai a declaration indicatinig that a product is marketed
by ‘Mother Dairy’ cannot be said to be a ‘brand name’, specifically stating
that Revenue's reliance on the decision of the Hon'ble Supreme Court in
the case of Grasim is misconstrued owing to the aforesaid extracted
f" ndings.

In course 'of the hearing it was enguired as © wh«,thcr the namie of the Applicant is registered under the Cop\'nghl Act. In this
regard it is confirmed thal the same 1s not registered thereunder. [t is further clarified that the said disclosure in the propesed
packaging perfaing ig the artwork used in the said packaging, which artwork s al$o not registered under the Copyright Act.
To this extent, as the packaging would not reflect a name which is registered under the Copyright Act, the same would not
constitute a brand name for the purposes of the Exemption Notifications, In any ¢ase, the Apphicant ¢onfirms that it would
not be reflecting the said disclosures in the proposed packages. in terms of enclosed proposed packaging, which have also
been separately filed by the Applicant vide its letter dated 27" February 2018 '

05. CONTENTION - AS PER THE CONCERNED OFEICER

The submission, as reproduced verbatim, could be seen thus-

“2. It is submitted at the outsét that the applicant ought to have furnished all the relevant information and details in his
application necessary to decide the 1ssue. However scrutiny of the documents received has revealed that the applicant has not
provided following information/details which are crucial for taking decision in the matier:-

1) Though the-applicant has informed which details would not be given on the packaging, no clear and unequivoeal
information has been given in clear terms about the details which would be displayed on the packages. Moreover the applicant
ought to have made available the samples of intended packaging to the respondent to examine the facts and issue. No such samples
have been provided to the respondent,

1) The applicant has notinformed whethier the details he intends/propesed to give on the packages i.e. his name and address,
were registered as on the 15 th May 2017 under the Trade Mark Act, 1999, These details arc relevant considering the meaning of
the term ‘registered brand name’ given under the exemption notifications which includes a brand registered as on 15/05/2017
under the Trade Mark Act; 1999 irrespective of whether or not the brand is subsequently deregistered.

iti) The applicant has not informed whether the details he intends/proposes (o give on the packages i.¢. his name and address.

were registered as brand as on the 15 th May 2017 under the Copyright Act, 1957 or under any Law for the time being in for¢e in
any other country. This informaton is also very important considering the meaning of the term ‘registered brand name’ given
under the exemption notifications,

iv) As detailed in Annexure-l to the Notification No 2/2017 CT (rate) dated 28/6/2017 as amended, for foregoing an
actionable claim or enforceable right on brand name the person undertaking packing of such geods which bears a brand name is
requited (i) to file an affidavit before the jurisdictional Commissioner that he 1s voluntarily foregoing his aetionable claim or
enforceable right.on brand name (ii)-and on each such unit container he has to declare these facts i.¢. foregoing his actionable claim
or enforceable right on brand name. On this back ground (he applicant ought 1 have ¢larilied whether he intends te forego such
rights over the details proposed 1o be furnished on the packages i.e. his name/address. Though it has not been clearly mentioned
yel it appears that name of the applicant is *Aditya Birla Retail Limited'. Foregoing, any actionable claim on the said name of the
applicant would mean that they allow any other person to unconditionally use their said name for any purpose. It seems impossible
that the applicant would allow any other person to use his name/and address in the said manner, It appears to be anabsurd proposal.

Therefore it/appears that the applicant 1s not in a pesition to fulfill the condition of the subject notification to be eligible for the
exemption from the payment of GST.

3. Since the applicant has not provided the vital information as discussed above in paragraph 2 necessary to decide the
issue, il is prayed that the application may be rejécied ab initio in terms of Settion 98(2) of the Central Goods and Services Act,
2017 '

4. With reference (o said application of the applicant following further submissions are made as preliminary submissions
and detailed response would be submitted at later stage :-
1) The mam 1ssue involved in this application is that whether furnishing details of the applicant i.e name and registered

addréss, i capacity as (he manufacturer or in capacity of marketing concern, 'on the packdges of goods packed in unit container,
without affixing any brand name/logo, can be considered as ‘not bearing a brand name’ and whether accordingly the applicant
would be gligible for exemption from payment of GST in terms of relevant entries to Naotification No. 2/2017 CT (rate) dated
28/6/2017 as amended and corresponding entries under Notification No.2/2017 Integrated Tax (rate) dated 28/6/2017 and
Notification No.2/2017 State Tax (rate) dated 28/6/2017 (collectively referred to as ‘the exemption Notifications’)

1) The attention is invited tewards the Explanation appended 10 said Exemption Notifications where in meaning of the term
“brand name ‘has béen explained which even mcludes “name’ which is used in relation lo specified goods for the purpose of
indicating or se.as to-indicate a connection in the course of trade between such specified goods and some person uging such name.
-m) The inain contention ofthe applicant is that mere mention of name of the manufacturer and/or packer, which is a statutory

y r;qm;remf.m on to the packagimg of subject goods; cannot render the product to be construed as bearing the brand name. In support
~of Lhﬁa scontention the applicant has relied upon the deécisions of Hon'ble Supreme Court in case of Tarai Foods Limited V Meerut-

1 12(11}66\198) E.L.T.323(5.C.)], and that delivered in caserof COEx. V Pepsi Foods Limited [2015(322) ELT A 325(8C€)] and also certain
decistingiol Hon ble High Court of Madras and CESTAT

)y R Jn this regard, the applicant has totally ignored the judgment of the same Court which was delivered on 12-4-2003 in
c,n:,e'of-( immissioner OF Central Excise, Trichy V/s M/S Grastm Industries (2005 (183} E LT 123(8.¢), In this judgment the Hon'ble Supreme
Cowrt hasexammed the very same issue whether merely fur ‘nishing name of any concern on the package of the goods would amount
To affix h?'amf name and held that ‘even the name of some ather compeany, if it is uséd for the purpases of indicating a connection

benvwr! the productand that company, wonld be sufficient, It is not necessary:that the name or the writing must always be a brand
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neame or a trade name i the sense that it 15 normally understood.” A copy of said judgment dated 12-4-2005 delivered in case of
Commisstoner Of Central Excise, Trichy Vis M/S Grasim Industries (2005 (183) E.L T 123 (8.C), I3 enclosed as Annexupe "A' (o these submissions,
W) The sard judgment of dated 12-4-2005 has been delivered by the three member bench of the Hon 'ble Supreme Court
where as judgment of §.C. in case of Tarai Foods Limited V Meerut-11 relied upon by the applicant, has been delivéred by the two
member Bench. As discussed by the applican the decision of Hon'ble Supreme Court in case of CCEx. V Pepsi Foods Limited 15
based on the said decision of Supreme Court ih case of Tarai Foods Limited V Meerwt-Il. The judgment in said case of CCEx, ¥ Pepsi
Foods Limited has also been delivered by the two members Bench of the Hon'ble Supreme Courl. Being the facts ratio of the:
Judgment delivered by the three Member bench of Hon 'ble Supreme Court i case of Commissioner Of Central Excise, Trichy Vs
M/S Grasim Industries (20035 (183) E.L. T, 123 (5.C.) would have precedeance valuye over that delivered by two member Bench and those
delivered by the lower Courfs.

Vi) From the information giver by the applicant in application and annexures fo if, there dppears lo be no statwory
requirement (o disclose the details of the person whe is marketing the goods on the packages. The only requiremént is relating to
Jurnish details of manufacturer und packer of the goods. Stll the applicant intends and proposes to furnish his name/address on
the packages of subject goods procured from third parties, as ‘marketing concern’. Hence it's obvious that the applicant desires
to furnish these derails an his own. The purpase of the same is obvious Le. (o impress upon the consumers the important fact that
the subject goods ave of the applicant. This also makes it clear that in case of the subject goods proposed 1o be pracessed and
packed by the applicant himself also, besides statutory requirements, the applicant intends to derive the benefit of associating his
name with subject gods by declaring his name as manufacturer on packages. This jurther strengthen the argument that the name
of the applicant furnished on the packages, whether as a mamifacturer or marketing concern, is used in course of trade 1o comnecl
the subject goods with his mame and therefore in both these cases, declaration of name on package would amount to use of brand
ndme.

3, In view of the facts discussed in foregoing paragraphs, it is submitted that the name and address propoesed to be furnished
on the packages of goods by the applicant would amount to use of brand name and i turm he would not be entitled for the exemption
under the Exemption Notifications as being claimed,

PRAYER

o It is prayed that,

1) Since the applicant has not provided the vital information as discussed above in paragraph 2 necessary (o decide the
1s5ue, it is prayed that the application may be rejected at this stage only,

i) considering the facts discussed in foregoing paragraphs, the questions framed by the applicant may be decided ruling:
that the use of name by the applicant on packages would amount to use of brand name-and therefore he would not be entitled for
any exemption under the said exemption notifications.”

04. HEARING

The case was taken up for preliminary hearing on dt.31.01.2018 when Sh. Anay Banhatti,
Advocate, alongwith Sh. Supreme Kothari, Chartered Accountant and Sh. Manoj Jaipatkar,
Indirect Tax Manager attended and orally argued for admission of their Advance Ruling
application. Sh. S. 5. Bhide, Superintendent, Mumbai-Fast attended and made oral submission
with respect to admission claim of the applicant. In the final hearing on dt.27.02.2018, all the
aforementioned attended alongwith Sh. Gopal Nayak, Sr. V.P and reiterated the contention as
made in the written submission. None was present on behalf of the concerned jurisdictional

authority, However, a written submission has been tendered which has been reproduced above.

05. OBSERVATIONS
We have gone through the facts of the case. The issue before us is a future transaction of

supply of goods by the applicant. The mechanism of supply as explained in the application is
thus -

. STREAM1

. gl fia\npp!mam procures unprocessed food products from various véndors and undertakes processing and packing in fts-own

LN . . ) S . . . . e
'qf:ii‘{'.s'."rﬁuth processing would generally involve sorting, quality ussessnient, grading efc.

r ?;h@s@jécf goods would thereafier be sold by the applicant from its More Stores.
- 13
e Thg péckage of subject goods sold by the applicant under Stream I inter afia bears the name of the applicant as being the
) f
 niandfactirer and the registered trademarks viz. *More trademarks’ and the *Aditya Birla' logo.
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STREAM 2

L]

L]

Subject gaoes are procured in provessed und packed form from third party vendors:

Unpracessed food products are procured by third party vendors and subsequently processed and packed. in ferms af the
quality standards fixed by the Applicant. The subject goods are thereafier procured by the applicant for being sold from its
Muore Stores.

The package of subject goods sold by the Applicant under Stream 2 inter alia bears the name of the manufacturer, the
declaration ‘Murketed By — Aditya Birla Retail Limited’ and the registered trademarks viz. ‘More trademurks’ and the

‘Aditya Birla' logo.

In the application, it has, also, been informed thus -

e The Applicant intends to yevise the packaging of the subject goods and the manner inwhich the subject goods
are pui up for sale, to exclude from the packages the registered trademarks; namely ‘More trademarks” and
the ‘Aditya Birla" lego. The proposed packaging of subject gopds under both streams would aecordingly bear
the following details: '

o Subject goods sold wndey Stream |- The packaging would bear only details of the Applicant us the
manufacturer, as mandated under the Subject Statutory Provisions.

o Subject gopds gold widér Stream 2= The packaging would bear details of the manufacturer, as
mandated under the Subject Statutory Provisions, and would have a declaration- ‘Marketed by Aditya
Birla Rerail Limited'

o Uinder both the stréams, for some of the suliject goods, the package would dlsy bear o certain declaration for the
sole purpose mdicating the gualily variant of the product so as to enable the customers. to identify and buy
producis based ot their requirements, budger and preferences. In this regard, the Applicant intends to make the
Jollowing indicative declaranions on the product package by using common/ generic words-

o The term Value with a corvesponding statement thar the said term is merély a giality mdicator and
that it mdicates that the product 1s of o standard qualiny;

o The term 'Choice "with a corresponding steitement thal the seid (erm is merely a guality indicator and
thirt it indicares that the product is of a premium gqualify,

o The term ‘Superior' with a corresponding statement that the said térm is merély a quality indicator
and that it indicates that the product is of a superior quality.

In a later submission, the applicant has informed thus -

- The applicant propases to remove from the package of subject goods all of its registered trade marks
[Anmexare VY, It is confirmed that disclosures proposed to be make in the packages do not pertain to any
of Applicant’s trademarks registered wnder the Trade Marks Act/ Copyright Act, either before or ufter
I5% Muy 2017,

Since it is a future transaction, we proceed with the above submission that -

¢ The goods would be packed in a unit container.

o None of the registered trademarks of the applicant would appear on the packages in
respect of both the Streams.

e Common/ generic terms viz. ‘Value’, ‘Choice’ and ‘Superior’ for the sole purpose of
indicating the quality of the product/variant of the product would be used.

e In respect of Stream 1 [procuring unprocessed food products and undertaking processing (ivolving

sorting, quality assessment, grading etc.) and packing in own units], the package would have the

details of “Manufactured and packed by Aditya Birla Retail Limited”. It would also

~._ have the details of “Pkg. Material Mfg. by XXX".

"

N ok Nn respect of Stream 2 [procuring goods in processed and packed form in terms of the quality standards

W e

‘ 'fﬁ%d by the applicant for being sold], the package would have the details of “Manufactured
) éﬁd packed by XXX and the declaration ‘Marketed By - Aditya Birla Retail Limited

]_’"é:j BRL)'. It would also have the details of “Pkg. Material Mfg. by XXX".



The applicant contends the applicability of certain entries of the Notification No.2/2017
- Inte-gTa_te'd /Central / State Tax (Rate) dated 28% June 2017 with regard to the goods supplied.
This Notification exempts the goods enlisted therein from the a pplicability of the GST. The
products are different but these entries, as claimed to be applicable, are framed in a certain
manner. The applicant has taken the example of the entry no.65 of the aforesaid Notification, We

shall have a look at the same;

5. Chapter / Heading / Sub- | Description of Goods
Now heading + Tariff item
63. o0l Wheat and meslin other than these put up in unit container and, -

fa) bearing a registered brand ngme; or

th) bearing a brand name on which an actionuble claim or enforceable right in a court of
law is available [other than those where any actionable claim or enforcealble right in respéct
of such brand name has been foregone valuntarily, subject to the conditions as i the
ANNEXURE 1] )

The goods would be sold in unit containers. However, it is the contention that the
condition after ‘and’ is not being satisfied as the mention of the name of “Aditya Birla Retail
Limited”, either as a manufacturer or as the one undertaking marketing, would not amount to
bearing a brand name as such declarations are in keeping with the provisions of some statutes.
Hence, the claim that the concerned entries in the Schedule of exempted goods would be
applicable to the supplies made by the applicant. To ascertain the correctness of the claims, we
would have a look as to what is meant by a ‘brand name’. The very Notification No.2/2017 -
Integrated /Central / State Tax (Rate) dated 28t June 2017 (as amended from time to time) on
which reliance has been placed has details thus -

e Explanation. -
(i) fa) The phrase “brand nume” means brand nume or trade name, that is to say, a nanie or a mark, such as symbol,

monogram, label, signature or invented word or writing which is used in relation to such specified goods for the
purpose of indicating, or 5o as to indicate a connection in the course of trade between such specified goods and some:
person using such name or mark with or without any indication of the identity of that person.

(b} The phrase “registered brand name " means, -
(4) a brond i'egfsrered das on or aftér the 15th May 2017 under the Trade Marks der, 1999 irrespective of
whether or not the brand is subsequently deregistered;
(B) a brand registered as on or after the 15th Mcyv201 7 under the Copyright Act, 1957(14 of 1937);
(C) a brand registered as on or after the 15th May2017 under any law for the time being in force in any other
country

e ANNEXUREI

For faregoing an aerionable elaim orenforceable right ona brand name, -

fa) the person wndertaking packing of such goods inwnit containers which bears a brand name shall file an affidavit to

that sffect with the jurisdictional commissioner of Central tay that he is voluntarily foregoing his actionable claim or

enforceable right on such brand name as defined in Explanation (i) {u); and

(b) the person underiaking packing of such goods in unit containers which bear-a brand name shall, on each sueh unit

containers, clearly print in indelible ink, both in English and the local language, that in respect df the brand name as

defined in Explanation (if)(a} printed on the wiit containers e hus foregone kis actionable claim or enforceable right

valuatarily.

Provided thet, if the person hiaving an activnable claim or enforceable right'on « brand name and the person
T undertaking packing of such goods in unit containers are two different persons, then the person having an actionable
S claim or enfarceable right on a brand name skall file an affidavit to that effect with the jurisdictional Commissioner af
Bentral tax of the person undertaking packing of such goods that he is voluntarily joregomg his actionable claim or
«é oréeable right on such bravd name as defined in Explanation (ii)ia); and he has authorised the person [undertaking
| pakking of such goods trunit containers bearing said br and name] to print an such whit containers in indelible. ink,
v Both in English and the local langtiage, that in respeet of such brand nanre he [the person owning the brand name] is
J: w:iurzmr ily foregoing the actionable claim or enforceable.r Jg}zr voluntarily on such brand name.

__S;hce the notification has defined the meaning of ‘brand name’, we refer to the same, As

-can be seen, the ‘brand name’ is defined to mean a “brand name or trade name”. The definition
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makes use of the words “that is to say”. Therefore, the following would be a “brand name or
trade name” -

© g name or a mark, such as symbol, monogram, label, signature or invented word or writing

- which is used in relation to such specified goods

- for the purpose of indicating, or so as to indicate a connection in the course of trade between

such specified poods and some person_using such _name or mark with or without any

indication of the identity of that person.

We see that the above definition of ‘brand name’ says that the name or mark may indicate
the identity of the person. The definition of “trade description” under the Trade Marks Act, 1999
also means any description as to the identity of the manufacturer or of the person providing the
services as can be seen below -

“(zu) “trade deseription” means any description, statement or other indication direct or indirect

(6 as o the number, quantity, measure, gauge or welght of ahy goods or

(i1) as to the standard of quelity of any goeds or services according to a elassification commonly used or recognised in the trade:
or

(iii) us to fitness for the purpose, strength, performances or behaviour of any goods, being " drug " as defined in the Drugs and
Cosmetics Act, 1940 ar "foed " as defined in the Prevention of food Adulteration act, 1954 ; or '

(i) s to'the place or couniry in which or the time at which any goods or serviees were made, produced or provided as the case
may be : or '

(v} as to the name and address or other indication of the identity of the manufucturer or of the person providing the services
or of the person for whom the goods are mamifactured or services are provided : or

i) as to the mode of manufacture or producing any goods or providing services: or

wit) as to be marerial of which any goods are composed : or

fviiij as to-any goads being the subject of in existing patent, privilege or copyright, and ineludes

(a) amy description as o the use of any mark which according o the custom af the trade is commonly laken to be an indication of
any of the above matters

(h) the description as to any imported goods contained in any bill of entry or shipping bills:

(c) any other deseription which is likely to be misunderstood or mistaken for all or any of the said matters:

In the present case, we find that there is mention of the name “Aditya Birla Retail
Limited”. It is indicative of the situation that the product belongs to Aditya Birla Retail Limited
which is a big name in the business world, world over. The website of the company says thus -

Aditya Birla Group

A US 843 billion carporation, the Aditya Birla Group is in the Leagne of Fortune 300. Anchored by an extraordmary force of
over 120,000 employees, belonging 1o 42 natipnaliies. Over 30 per centof its revenues flow from its overseasoperations spanning
35 countries.

The Aditya Birlu Group has been ranked fourth in the world and first in Asia Pacific in the *Top Companies for Leaders’ study
2011, conducted by Aon Hewiit, Fortune Magazine and RBL {a strategic HR and leadership advisory fitin). The Group lias topped
the Nielsen's Corparate Image Monitor 2014-15 and enmerged as the 'No.l Corparate’, the 'Best in Class', for the third

consecitive year. owAmong the most trusted business houses in India, Aditva Bivla Group is well known for ifs
corparate governuanee and financial mapagement.
Qur loge

The name Aditya Birla exemplifies integrity, quality, performance, perfection and above all character, Our logo is the symbolic
reflection of these traits, 1t 15 the cornersione of our Corporate ldentity. It helps us leverage the unique Aditya Birla brand and
endows us with a distinctive visued image.

O the imagery and the nuanees of the new.mark: The bright colourful sun at the base forms its solid Sfeandation in a bolder
and more forcéeful global version. The crisscrossing sunbeams connote the vibrant internal and external movement of energy.
Like @ prism, it refracts the multidimensiopal facets of owr Group. A deep sense of simplicity, solidity. permanence. Vim and
_'ﬁgQur Hape. Our timeless values. Our boundless aptimism. And all these culminate v the dramutic ascension of our Group,

: g r’{smg\{n perpenity, reaching higher peaks.

To U up, our new mark embeds a sense of pride, imity and belonging in all of us. In our Chairmin's words agdain: "l look upon
i dis or best calling enrd as we move onto o brave new horizon, big on growtly; based on strong jamdmnemaa’s and as One ABG
jam:{} Y i
About s £ Aditya Birla Retail Limited
Aditya Birla Resail Limited (ABRL) is the retail.arm of Aditva Birla Group, o $43 billion corporation. The company ventured into
Jood umﬁj{rmen- rétail sectors in 2007 with the acquisition of Trinethra Super Retail and subsequently expanded its presence
across e conntry under the brand ‘meore Y with two formats — Supermarkets and Hypermarkets.
- dri ke ;-vmg with oyr motfe 'Quality Lst', ABRL takes pride m being the first ever Indian food and grocery retailer to receive the

l~".5‘jllf_‘.r (Food Safety Management System) certification. The company received this certification for ensuring that the
14




manufacturing, storage, distribution and sqle of food adheres to the highest quality standards. ABRL's Re-Processing Centres
are also FSMS certified. The Adityear Birla Science and Technology Centre in Taloja drives ouwr quest for world-¢lass quality
through extensive research and development across food and nonsfood categories.

Through Clubmore and its comprehensive range of brands, including power brands — VOW, Feasters and Kitchen's Promise —
that offer unbeatable value for homemakers, the company wims 10 create customers who keep on returning for more. In all, the
COmpany'’s {(;mrﬁ'}' af Clubmore members has grown to 20 miflion, all af wham enjoy a host of custamised offers and great savings.

Su pernmﬂ- en

More Quality 1¥ Supermarkets — Conveniently located in neighbowrhoods, More Quality 1"Supermarkets cater to the daily,

W eea’f(v and manpthiy shopping needs of consumers. The product offerings include a wide range of fresh fruits and vegetables,
groceries, personal care, home care, genergl merchandise gnd u basic range of apparels. Currently, there are 523 supermarkety
across the couniry,

Hypermarkets

More Megastare Is o one-stop shogping destination for the. entive family. Besides a wide range of products comprising fruits and
vegetables, groceries, FMCG products, More Megastore alsp hay a strong emphasis on general merchandise, apparel, consumer
durabites and 17 goods. Currently, there are 20 fivpermarkets across the country.

Own Brandy

more sirives {o-delight customers through a wide range of brands that deliver high quality at-attractive prices across ready-ta-eat
Sfoud, beverages, ieq, staples, cereals, instant mixes, papad, pickles, apparel, foorwear, household cleaning essentials, personal
care-and devotional products. The power brands — VOW, Kitchen's Promise and Feasters — deliver world-class quality to
discerning consumers. All these brands are develuped in-hipuse.

In addition, our Own Brands across categories include Prarthana; More Choice, More Daily, More Life, Bluearth, Karinee,
Kruff, tncheels, TRU, Chateer Kids and Yo, ABRL dspires for our range of brands to be o custoner s most preferred brand across
product categories,

Clubmore

With the strength of around 20 million members, Clubmore has gone mobile. It leverages the power of marketing analytics to
deliver meaningful and tailor-made offers (o individigil customers based on their shopping history. Thus, creating loyal customers
every time.

Customer-friendly, free-ip-use and completely intwitive, Clubmore is easy to wnderstand. It strives o be a hotch above the industry
standard. This s achieved with its mabile identifier systen.

mare Chotee and wivre Value produces help you meet the daily needs of your family with u wide selection of everyday essentiuls
wucrosy cutegories ke puises, tea, home essentials and nuphing, which offer incredible value and savings. Now that’s a win-
win sitwation that's toe good to pass up!

As can be seen the name Aditya Birla is a benchmark in itself and is associated with a
certain trust and quality. Now, we see the definition of ‘brand name’ includes a name or a mark.
This concept of ‘mark’ stems from the Trade Marks Act, 1999 where we have the following
definition -

(m) “mark” includes a device, brand, heading, label, ticker, name, signature; word, letter, numeral, shape of goods, packaging
ar combination of colours or any combination thereof

It can be seen that a ‘mark’ includes a ‘name’. Further, it also includes a combination of
colours. In the present case, we see that the packaging for both the Streams would be using a
combination of colours from the logo of the Aditya Birla Group. And we see that the name
Aditya Birla also appears on the package. The name “Aditya Birla” is more than suffiecnt to
establish an identity with the goods. The Hon. Supreme Court decision in CCE v. Grasim
Industries Ltd. [CCE v. Grasim Industries Ltd., (2005) 4 SCC 194] has observed that the words

‘any writing” in the definition of ‘brand name’ are wide enough to include the name of a

.._company. Besides the goods under both the Streams would be available in the More Stores. It

“iwas confirmed during the hearing that these goods are not available in any other stores except

ihe More Stores. It has been argued that along with these products, the More Stores also have

products of other manufacturers, too. We find that this fact in fact helps to distinctly identify

thezse products as being the More products which aren’t available elsewhere. On this issue of

' anlablllty of the products of the applicant only at the More Stores, it would be relevant to refer
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to the decision of the Hon. Supreme Court in CCE v. Australian Foods India (P) Ltd., (2013) 12
SCC 468 : (2014) 1 SCC (Civ) 701 : 2013 SCC OnLine SC 58 at page 474 . We reproduce herein the
observations thus -

“12. We are unable to appreciate us to how a compulsory requirement of physical menifestation of a brand name on the
specified good, for it fo be construed as a branded good, can be derived from the above passage. The decision in the above case
simply recognises that the benefit would be lost only if a manufacturer affixes the specified goods with a bremd or trade name of
anar!wr_whb is not eligible for the exemption under the notification: It dees not state that the specified good must itself bear ar-be
physically affived witl the brand op trade rame. Such an interpretation would lead to absurd results in case of goods which are
incapable af physically bearing brand names. For instance, the goods which, due to theiwr very ndtwre and structure, are incapable
of bearing brand names, would always be deented unbranded, Liguids. softdrinks, milk, datry products, powders, edible products,
salt, pepper, sweels, gaseous products, perfumes, deodorants, etc., to name a few, are either liguids, gases.or amerphous/britile
solids, making it impossible for the goods 1o be affived with a brand name. In some situations, such an affixation may be
impossible, in which case, it would be permissible for the specified good to continue, being a branded good, as long as its
envirgmment conveys thit itis branded. By emvironment we mean packagung and wrapping of the good, accessories it is served
with, uniform of vendors, inveices, menu cards, hoardings and display boards of the outler, furniture and props used, the specific
outlet itself in s entivety and other such factars, all of which together or individially or in parts, migy convey that g good is'a
branded one, notwithstanding that there is.no physical inscription of the brand or trade name on the good iself, Further, a
specific, dedicated and exclusive outlet front which a good is sold is often the most erncial and conclusive factor to hold a good
as branded. The decision referred to above only made a limited point that invaices -alone cannot be the sole basis of construing
whether a good is a Branded good or not; it does not hold that o specified goed itself mist be stamped with a brand name. It is,
therefore; permissible io look into the environment of the good. However, like in the case of Kirloskar generatars (Superex
Indusiries [CCE V. Superex Indusiries, (2003) 4 SCC 207]), invoices bearing brand name could not be the Sole basis of canstruing
whether goods are branded or not. That decision would depend on the facis-and circumstances of the case. There can be o precise
Jormula for such a determinalion. h some cases certain factors may carry more weight than in other sitienions. However, in most
circumstances, an exclusive branded outlet from which the good is sold, would be @ crucial factor in determining the question.

I3. The learned counsel strongly relied on another decision of this Court in Kohingor Elastics (P) Lid v. CCE [Kehinaor
Elastics (P) Lid, v, CCE, (2005) 7 SCC 528] for the praposition that only the “specified good'" in question must be scrutinised and
the expression cannot be éxpanded to mean “specified outlets™ or othér surrounding circumstances. To bring home his point,
reliance was placed on the following paragraphs from the seid decision: (SCC pp. 530-33, paras 5 & 7)

"3, Clause 4 af the notification is u.-mmb;oﬂam and clear. [ specifically staies that the exemption contaiied m the notification shall
nat apply to specific goeds W, hich bear a Ewmd name or trade name (registered or not) of another person. It is setiled law that tw elaim
\exemption under a notification one must strictly comply with the terms of the notification. 1t is not permissible o imply words into the
siotification which the fegislature has purposely not used. The framers were aware that use-of a brand/trade name is generally to show toa:
consumer ¢ connection between the goods and a person. The framers were aware that goods miay be manufuctured on order for captive
consumption by that customer and Bear the brand/made name of that customer. The framers were aware that such goods mey vol reach the
wreneket i the form inwhich they vere supplied 1o the customer. The framers were cware that the customer may merely use such goods.as an
iaput for the goods mamgactured by fim. Yer Clause 4 provides in categorical terms that the exempiion is lost if the goods bear the
brand/trade pume of another, Clause 4 does not staé that the exemiption is lost unly in respect of such goods as reach the market. It does not
carve ont dn exception for geods manufactured for captive consumption, The framers meant whal they provided, The exemption was to be
.available only 1o goods which did not bear a brand/rade name af anether. The reason for this is obvious If use of branditrade names were
to be perminted on goods manufactured as per the orders of customers orwhich are to be eaprively eonsumed then manufacturers, wha are
otherwise not eptitled o exémption, waould ger their goods or some inputs mannfaciared an job=work basis or throush some small pare,
Jreely wse their branditrade pame on the gouds and tvail gj the' exemption. It is to foréclose such a thing that Clause 4 provides, i

unambigtons terins; that the exemption is lost if the ‘goods’ bear a Brand/rade nime of another.

ik

7. New in thiy cave there s no dispute on facts. The ‘vourse of trude ' of the appellants is making elastics for specified customers. It
is an adnutred position that the appellants are affixing tfre brandirade name of their customers on fhe elastics. They are being so affixed
because the appellants and/or the cuslaner wants to indicate that the ‘goods (elastic)' have a connection with that customer. This is clear
Srom the fact that the elastics onwhich brand‘trade name of ‘A" is gffixed will norand cannei be used by any person other than the person
using that brandtrade name. As set o hereiitabove pnee '@ brandirade name is used in the course of trade of the manyfacturer, who is
indicating @ cannection between the grmeﬁr marmfactured by him and the person using the brand/trade nanve, the exemption is lost. In any
case it cannot be forgoiten that the customer wants his branditrade pame affixed on ihe product not for his own know ledee or interest The
slastic supplied by the appellants is becoming part and pareel of the undergarment. The customer is getting the- brand/rade name affived
becarise fe wants the wltimate ustomer to know that theve i a conhection beriveen the product and him. ™

14. We feel that to hold fram the above passages that every good must be physically stamped with a brand of trade rame 1©
be considered o branded good in tepms of the notification, und that, one is Jorbidden to look beyond the specified good inte the
surrounding environment of the good in construing if it is a branded good or not, would ke a complete misunderstanding of the
abave jidgment in Kohinoor Elastics case [Kohinoor Elastics (P) Ltd. y. CCE, (2005) 7 SCC 528/ and a distortion of the concept
of a brand or trade name. The above judgment makes no such ebservation and was delivered on a complelely different set of facts
o ETT T T S vircumsiances, )

s 15, Kohinoor Elastics case [Kohinoar Elastics (P) Lid v. CCE, (2003) 7 SCC 528] involved g case of undergarments

. mnujm‘*‘fwed by d producér P2, which used branded elastics produced by P1, and retained the brand name of Pl in the final
. . prodyét, P2 was denied exemption under the same natification involved in the present case because of the appearance of brand
& L Tuname Bf another Le. P1, not covered by the same potice. P2 argued that the presence of P1's brand name should not be taken as a
1 basis for d:"sgz;m‘g‘:cmmn from the benefits af the exemption since the customer buyving the good would continue to assaciate the
1o " good wmfr P2 and not PI, thus making it a branded good of only P2 This Court rejected the contention and held that P1 is
> : pravufj}ﬂ uu:amped input_for capltive crmmmpuon to P2 “because he wants the ultimate customer to know that there is a
i & VU camngetion between the product and him . The Court further observed that the term “specified goods" is used without any caveats
\‘. b and hescl rejected the contention that some consideration should be given to the fact that P1 was used only as an inpui in the
N T ' make_fg, OF the final product of P2. It is in this background that this Cowrt in Kohinoor Elasties case [Kohinoor Elastics (P)
N 0 SR 1 ¥ CCE, L (2005) 7 SCC 328] observed that the requirement of the notifications must be adhered to strictly and canmnot be diluted
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by substituting the term “specified goods " with the nature of goods ar the manner of disposal. In case the specified good clearly
exhibity a brand name of another not covered by the notification, it would sguarely fall within the confines of Para 4 of the
notfication; looking bevond the specified good to consider whether it is an input or not is not necessary i case of a conspicupus
brand name. However, fo apply this principlé 1o the scenario uf a specified good that does not contain a brand name at all would
be equivatent to fitting a square peg in'a round hole. If a final product is marked or stamped with a brand name, it is clearly a
branded good; to stretch this principle fo imply that one not marked by any brand is an unbranded goad, is untenable. In case
a scrutitty of the good itself fuils to reveal a brand name then the search must not-end there; one ought to look into the
surrounding circumstances of the good to decipher, if it is in fact branded or not.

16. We are of the epinion that such an approach is necessary to maintain the essence of tie concept of a brand name. A
brand/trade name must not be reduced to a label or sticker that is affixed on @ good. The test of whether the good is branded
or unbranded, must not be the physical presence of the brand name on the good, but whether it, as Explanation IX reads, “is
used in relation to such specified goods for the purpose of indicating, or 5o as to indicate a connection in the course of trade
between such specified geods and some person using such name or mark with or without any indication of the identity of the
person”. Therefore, whether the brand name appears in entirety or in parts or does not appear at all cannot be the chief
criterion; primary focus has to be on whether an indication of u comnection is conveyed in the course of trade between such
specified goods and some person using the mark.

17, Highlighting this principle, this Court in CCEy. Rukmani Pakkwell Traders[(2004) 11 SC C 801] observed thus: (SCC p.
804, para 6} }

6. The Tribunal had also held that ynder the notification the use must beof “such brand neme . The Tribunal has held that the words
swch brand name ' show that the very sanie hrat hanie or irade naniz must be wsed, The Tribunal has held that if there are any differences
then the-exempiion wonld hot be lost. We are afvaid that in coming to this conctusion the Tribunal has :\;gnqree‘dﬁ,\_‘pkinmf_cm X _!-.“xpf;m_an'un
1Y makes 1 clear that the brand name or trade name shall mean a brand name oy frade name (whether registered or not), that is-to say, a
sanie or @ mark, code number, design rumber, dravwing mimber, symbol, monogram, label, signature or invented word or writing. This makes
At very clear that even a use of part of a brand waine or frade name, so long as it indicares o conneetion in the eourse of trade would be
sufficient 1o disentitle the person from geiring exemption under the notificarion. In this case, agmittedly, the brand name or trade name is the
word 'ARRwith the photograph of the founder of the group. Merely becuuse the registered rade miark is not entively reproduced does nat
take the respondents oui of Clause 4 and make them eligible to the benefir of the notfication, "

18, Similarly, in CCE v, Mahean Dairies [(2004) 11 SCC 798] | it was noted as follows: (SCC p. 800, paras 6 & 8)

6. We have today delivered a judgment in CCE v, Rukmani Pakiowell Traders [(2004) 11 SCC 801 [ wherein we have held in respect
af anather notfication containing identival words that it makes no difference whether the goods on which the trade name or mark is used
are the same in respect of winch the rade mark is registered. Even if the goads are different, so long as the irade name or brand name of
some other company is wsed the benefit of the notification wonld jiot be available. Further, in ourview, onee a rade name or brand name is

used then mere wse of additional words would not enable the party 1o claim the benefir of the notification,
L

& [ris settled law that in order to claim benefit of a notification, a party must strictly comply with the terms of the notificarion; {f on
warding of the notification the benefit is notavailable then by siréiching the words of the notification or by adding words to the notification
benefit cannot be conferred, The Tribunal has based ws decision on a decision deliverad by it in Rukmant Pakiwell Tradersv. CCE [(1999)
109 ELT 204 (CEGAT)] . We have:glready averruled the decision in that. case. In this case also we hold that the decision of the Tribunal is
rsustainable. It iy aceordingly set aside. "'

19. As aforesaid, ance it is established that a specified good is a brandéd good, whether it is sold withoul any trade rame on
ity or By grothér manfactrer, it dogs hot cease 1o be a branded-good of the first manujacturer. Therefore, soft drinks of a certain
company do not cease to be manufactired branded goods of that compuny simply beeause they aré served in plain glasses, withowt
any indication of the ¢ompany, in a private restaurant. The good will continue to be @ branded good of the company that
manufactured it. The same principle would apply in the cuse of potato chips, chocolates, biscuits, wafers, poviders and other such
goods often sold from various locations.

20. In case of goods sold from exclusive single brand retail outlets or restatcrants or stores, the fact that a good is sold from
such a store ought to be a relevant fact in construing if the good is its branded good or not. In the case of such goods, perhaps
a rebuttable preswmption arises in favowr of such goads being branded goods of the specified store. Such a presumption can be
rebutted if it is shown that the specified good Beimg sold is in fact a branded good of another manyfacturer. Thus, branded potato
chips, soft drinks, chocolates, ete. though seld fram such outlets, will not be considered (6 be goods of such outlets. However, all
other goods, sold without any appearance 6f a brand or trade name on them, would not be deemed unbranded goods; 10 the
contrary. they may be deemed to be branded goods of that outlet unless a different brand or trade name appears.

21 Hence, we hold that it is not wecessary for goods to be stamped with a trade or brand name to be considered as branded
goods under the SSI notification discussed ubove. A scrutiny of the surrounding circumstances is not only permissible, but
necessary to decipher the same; the nost important of these fuctors being the specific outlet [from which the good is sold.
However, sich fuctors would carry different hues in different scenarios. There can be no single formula to determine if a good
is branded or not; such determination would vary from case to cuse. Also, our observarions must be limited to this notification
and not supplaiited to other laws with similar subject-matier pertaining to trade namies and brand names."”

As observed in the above case, the observation as to whether the brand name appears in entirety

ok in paris or does not appear at all cannot be the chief criterion; primary focus has to be on whether an indication of a

=cl}:"mecrfon is canveyed in the course of trude between such specified goods und sonte person using the mark. We have
seen here that the impugned goods are available only at the More Stores. We have seen from the
websife of the applicant that the applicant ventured into food and grocery retail sectors under

_t-f{e_:ig.kélnd ‘more’ with two formats — Supermarkets and Hypermarkets. In CCE v. Stangen

hnfnuno Diagnostics, (2015) 11 SCC 761 : 2015, it has been observed that -



“The central idea contained in the definition is that the mark is-used with.the purpese to show connection of the said goods with
some persan who Is using the name or mark. Therefore, in order to qualify as “brand rame™ or “trude name” it has to be
established that such a mark, symbol, design or nume, etc. has acquired the reputation of the nature that one is able to associate
the said mark; etc. with the manufacturer.”

In the present case, the applicant also has a family of customers purchasing from the
More Stores and associating the Brand with some quality standards. Thus, the customers are
aware of the More brand as well as the products of the More brand which are available in the
More Stores alongwith products of other manufacturers. Therefore, a new strategy, all of a
sudden, in view of the provisions of the GST Act, to discontinue the earlier practice of
mentioning the Aditya Birla logo or the More brand would not mean that the customers would
have any difficulty in associating or identifying the products with the More brand.

Therefore, the entries which are claimed applicable would not be applicable as -

a) Indisputably, the applicant is supplying the goods in a unit container.

b) Supply of the goods at the “More Stores” would amount to the goods being supplied

by a particular supplier and under a brand name.

In view of above, we hold that when the position is as at above (a) and (b), the supplies
of the products under Stream 1 or Stream 2 would not fit into the scheme of the entries requiring
the following underlined condition -

XXXX pther thaw those put up by unit coptainer und, -
(a) bear ngare gistered br and name; or
(B} Bearing g brand name of which an actionable claim or enforceable right in & court of law is ayailable [other than

those where apy acthionable claim or enforceable right in respect of such brand name has been foregone voluntarily,
sithject to the conditiony as i the ANNEXURE [

Explanation. -
1ii) (a) The phrase “brand name” means brand name or trade name, that is {0 say, @ name or a mark, such as symbol,

manogram, label, signature or invented word or writing which is used in relation to such specified goods for the
purpose of indicating, or so us to indicate g connection in the course of trade between such specified geods and some
person using steh nante or mark with or without any indication of the identity of that person,

(b} The phrase “registered brand name" means, -
() brand registered as onor-afier the 135th May 2017 under the Trade Marks Act, 1999 irrespective of
wheither or nat the brand is subsequently devegistered,
(B) o brand Fegistered as on orafter the 1 5th May2017 under the Copyright der. 19, 57014 of £957);
(C) @ brand registered as on or after the | 5th May2017 under any law for the tine being in foree in any ather
COWry

We find that the applicant has argued that the mention of the name of the applicant is
with regard to the mandatory requirements of some other statutes and therefore the goods being
supplied by the applicant under Stream 1 and 2 would not be considered as branded. However

it is clearly visible that the applicant though is proposing to make changes as per the Stream 1

-@md 2 mentioned above, it is equally clear that the goods are being supplied through the “More

Stoms which is a registered brand as on the 15th May 2017 irrespective of whether or not the
brand vwould be subsequently deregistered and further, the name “Aditya Birla Retail Limited”
also appeals on the unit container. Therefore, the applicant would not be ehglble for the benefit

umder‘ fthe entries requiring the fulfillment of the above conditions as the Hon. Supreme Court

=z hagﬂbsewed that whether the brand name appears or doés not appear at all cannot be the chief eriterion; primary
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Sfocus has to be on whether an indication of a connection is conveyved in the course of trade between such specifted goods and

some person using the mark. And we have shown above that people are aware of the fact that More
brand products are available at the More Stores alongwith the products of other manufacturers
or brands. There is an identity established with the products which are available at no place
other than the More Stores. We have come to the conclusion which is fortified by decisions of
the Hon. Courts that the products supplied under Stream 1 and Stream 2 would amount to

supply under a brand name on the basis of all the above factors and the attending circumstances.

Stream 3

The question in respect of Stream 3 needs details and facts as are submitted in respect of the
Streams 1 and 2. The question cannot be raised in isolation and with an incomplete set of facts.
Further, from the sample packaging pictures submitted, the question is found to be linked to the
Streams 1 and 2. The words ‘Value’, ‘Chaice’ and ‘Superior’ would be in addition to the facts as
found in the Streams 1 and 2. In view thereof, having answered the questions in respect of the
Streams 1 and 2, there arises no occasion to visit the question in respect of Stream 3. The applicant

can refer to the answers in respect of the Streams 1 and 2.

06. In view of the extensive deliberations as held hereinabove, we pass an order as follows :

ORDER

(under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

NO.GST-ARA-13/2017/B- e Mumbai, dt. 2.2 )3 /2a)8
For reasons as discussed in the body of the order, the questions are answered thus -

Q1 Whether the subject goods, proposed to be sold under Stream 1 (refer Annexure 1), where the
package of the subject goods would merely have a declaration mentioning the name and registered
address of the Applicant as the manufacturer, as per the statutory requirement under Subject
Statutory Provisions, can be considered as ‘not bearing a brand name’, and, accordingly eligible
for exemption from GST in terms of relevant entries to Notification No.2/2017 Central tax (Rate)
. dated 28" June 2017 ( ‘CGST Notification’), and, the corresponding entries under Notification

No.2/2017-Intergrated tax (Rate) dated 28% June 2017 ('IGST Notification’) and Nofification
' '.I:NU,2/201‘7-SME€ Tax (Rate) dated 29% June 2017) [collectively referred to as ‘the Exemption
ffiifofzﬁcatioﬂs’]?

AI . Answered in the negative.



0.2

A.2

Q.3

A3

Whether the subject goods proposed to be sold under Stream 2 (refer Annexure 1), where the
package of the subject goods would have a declaration mentioning the name and registered address
of the manufacturer as per the statutory requirement under the Subject Statutory Provisions as
also the declaration ‘Marketed by- Aditya Birla Retail Limited’ can be considered as "not bearing
a brand name’, and, accordingly eligible for exemption in ternis of relevant entries to the
Exemption Notifications?

Answered in the negative.

Whether the declarations made on the package, by inter alia using common/generic terms viz.
“Value', ‘Daily’, ‘Superior’ and “Choice’, for the sole purpose of indicating the quality of the
product so as to enable the customers to identify and buy products based on their requirenents,
budget and preferences cant be construed to be a “brand name' for the purpose of the Exemption
Natifications?

The gquestion cannot be raised in isolation. Refer to the answers in respect of the Streams 1 and 2.

- .. _"':.' :
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