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PROCEEDINGS
(under Section 101 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

At the outset, we would like to make it clear that the pravisians of both the CGST Act

and the MGST Act are the same except for certain provisions. Therefare, unless 2 mention is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean
a reference te the same pravisions under the MGST Act.
The present appeal has been filed under Section 100 of the Central Goods and Services Tax
Act, 2017 and the Maharashtra Goads and Services Tax Act, 2017 [hereinafter referred ta as
“the CGST Act and MGST Act”] by M/s Giriraj Renewable Private Limited | (herein after
referred to as the “Appellant”) against the Advance Ruling No. GST-ARA-01/2017/8-01
dated 17 February, 2018.

Details of appeai ]

CONDONATION OF DELAY

The first issue relates to the issue of condonation of defay in filing the appeal a5 the
Appellate Autharity fer advance Ruling was nat formed in the State of Maharashtrs during
the peried of limitation. The appellant has therefore prayed that in view of the sbove, the
time period as mentioned in the Act should be caleulated from the day of setting up the
authority 25 no recourse was available before that. The Appeliate authority was constituted
through notification no. MGST-1018/C.R 38/Taxation-1 dt 10.5.2012 and the appellant
applied through appeal dated 6.6.2018. As the appeliant had filed letters within 30 days of
the communication of the advance ruling, and it was only because the Appellate authority
was ﬁb_\‘-‘:qrmed that he could not file an appeal as also because the appellant filed within

one monfh of formatian of the authority, the delay is condoned.
a2



Brief Facts of the case
A Appellant enters into contralls with various Developers who desire to set up and

operate solar photovoltaic plants for supply of power gengrated. In varous £ases,
the Appellant alco iz a Project developer wherein it is engaged in operation of
renewable energy power plant projects.

B Typically a contract is entered inta by the Appellant ta do end to end setting up of a
solar power plant which includes supply of various goods (such as modules,
cfructures, inverter transformer etc,) as well as complete design, engineering and
transportation, unloading, storage and gite handling, installation and commissioning
of all equipments and material, complete project ma nagement as well as civil
warks/construction rolated services for setting up of a functional solar power plant.

2 Accordingly, the contract entered into by the Appellant includes end to end activities
e supply of various goods and services and hence is for the supply of solar power
generating system,

8 The intent of the contract is that the entire contract would be undertaken by the
Appellant for supply and setting up of the solar power plant which includes supply of
both goods and services as well as setting up of transmission lines for transmission of
the electricity generated up to the storage or the GRID.

B, There may be 3 single lump sum price for the entire contract for supply of bath goods
and services and payment terms may be defined depending on agreed milestones.

E- The Agpellant filed an Application dated 24 Mavember, 2017 for Advance Ruling for
seeking clarification basis draft contracts of the Appellant, in view of the provisions
of ‘composite supply’ and the rate of tax provided for ‘solar power generating
system’ (hersinafter referred as '$pGS’) under G5T, the Appellant sought darification
in respect of the following:

3 Whather contract for supply of/construction of a solar power plant wherein both
goods and services are supplied can be construed to he a composite supply in
terms of Section 2{30) of the Central Goeds and Services Tax Act, 2017.

b. If yes, whether the principal supply in such case can be said to be of ‘solar power
senerating system’ which is taxable at 5% G57,

e Whether benefit or concessional rate of 5% of solar power generation system
and parts thereof would also be available to sub-contractors.

G. ~ The Authority for Advance Ruling, Maharashtra (hereinafter referred to as ‘the AAR')
vide Advance Ruling No. GST-ARA-01/2017/8-01 dated 17 February, 2018 passed the
following order;

3 The Contract for construction of SPGS wherein both goods and services are
supplied is a ‘works contract’.



1.1.

b, Since the transaction is treated as works contract and not composite supply;
there arizes no guestion of determining what wauld be the principal sugply in
the impugned transaction.

€. With regard to the question whether benefit of concessional rate of 5% of SPGS
and parts thereof would be available to sub-contractors it was held that no
documents were provided and hence this gquestion was not dealt with in the
proceedings.

GROUNDS OF APPEAL

The proposed transaction is for composite supply of ‘solar power generating

tem” ["5PGE5") as a whole and he rate of GST should be at 5%

Agte of solar power generating system

Under GST regime, various rates have been prescribed for goods and services, Per
Notification Mo. 1/2017 - InEEEratéd tax {Rate} dated 28 June 2017, solar power
generating systems and parts far their manufacture are taxable at 5%. The relevant
entry reads as follows:

l".;:haprer Description

I-'Fi@la-l.'li:'r_gf,I !
| 84 Or 85 0r | Following renewable energy devices and parts for their manufacture |
| 94 a) Big-gas plant

' b} Solar power based devices

c) Solar power generating system

d} Wind mills and wind operated electricity genarator

e) Waste to energy plants/devices

f| Solar lantern/solar lamp

gl Ocean waves/tidal waves energy devices/plants

h) Photo voltaic cells, whether or not assembled in modules or made up into
panels

As per the above, concessional rate of 5% has been provided to the following {when

toverad under heading 84, 85 or 94}:

& PV modules

* Solar power generating system = This term has not been defined under GST,
However, a reference can be made as per paragraph 1.2 belaw

& Parts for manufacture of solar power generating system and PV madules - There
fs no restriction provided on ‘what would qualify as parts and in such case all
goods which qualify as ‘parts’ of solar power generating system  would be
eligible for concessional rate of tax
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1.2.1.

1.2.2.

1.2.3.

Wide ambit of term “solar power generating system’ {“SPGS"]

The Appellant submits that the term 'solar power generating system’ has not been
defined under G5T. Generzlly, solar power generating systems are the systems which
absorb sunlight and convert it into electricity which can be put to further use,

Further, the term solar power system has been defined under Solar Power ~Grid
Connected Ground Mounted and Solar Rooftop and metering Regulation -2014
wsued by State of Goa, Solar power system as per the regulation means ‘g grid-
connected solar generating Station including the evocuotion system up lo the Grid
inter-connection point”.

Typically the term system has a wide ambit. As per the Oxford Dictianary, the
definition of the term ‘system' Is ‘o complex whole, g set of things working together
as a mechanism or interconnecting network’. Similarky, the system is defined in
Chambers 20th Century Dictionary as ‘anything formed of ports ploced together or
ediusted into a regular ond connected whole’. Hence, system typically includes
various ecemponents/ parts’ which are manufactured/ assembled together for
performing a function. in the present case, the term tystem should include all goods
provided under the contract which help in end 1o end generation as well as
transmissian of electricity.

Furthermore, under erstwhile law also, solar power generating systems were not
defined, Howewver, under erstwhile excise law, various exemptions were extended to
non-conventional energy devices which included solar power generating systams -
List 8 of Notification no. 12/2012-Central Excise, dated 17 March 2012 reproduced
below for ease of reference:

‘(1) Flot plate solor Collector (2) Block continuousiy plated solor selective
coating sheets (in cut Jength or in coill and fins and tubes (3} Concentroting
and pipe type solor collector (4) Salar coaker (5} Solar water heater and
system (&) Selar air heating system (7} Solar low pressure steom syster: (8)
Solor stills and desclingtion system (9} Solar pump bosed on solar thermel and
solar photovoltaic conversion (10) Selar power generating system [(11) Solar
phatoveltaic module and panel for woter pumping and other opplicotions
(12) Solar crop drier and: system({13/Wind aperated electricity generator, its
componernts ond parts thereof including retor and wind turbine controifer (14)
Water pumplng wind mill, wind gero-generator ond battery charger {15) Big-
gos plant gnd bic-ges engine (18] Agriculturol, forestry, ogro-industrial,
industrial, municipal and urban waste conversion device producing energy
(17} Equipment far utilising ccean waves energy (18] Solarlantern (19) Ocean



thermal energy conversion system (20) Solor photoveltoic cell (21) Parts
consumed within the foctory of production of such parfs for the manufacture
of goods specified ot 5. Nos. 1 ta 20"

Reference in this regard Is made to the judgment of Delhi Tribunal in the case of
Rajasthan Electronics & Instruments Ltd. vs, Commr. Of €. Ex., Jaipur wherein it was
held that:

‘% The adjudicating authority edmitted the foct that Soler Photovaltaic
Module is o Solor Power Genergting System. We find thot ether parts ore anfy
panel housing consisting of cantrollers and switches, Hence the whale system
i5 a Solar Power Generoting System ond s entitled for the benefit of
natification. Therefare, the deniol of benefit of notification by the
adiudicating authority is nat sustainable. The imp ugned order is set oside ond
the oppeals ore aliowed”.

Further, in the 'judgement of Bangalore Tribunal in the case of B.H.EL ws.
Commissioner of Central Excise, Hyderabad it was held that:

‘In the present cose, the appellants have cloimed exemnption in respect aff
“inverter charger card” as soler power generating system. The appellants
aetuatly monufactured SPV lontern, The above lantern required electricity for
Its warking. it is possible to convert salar epergy to electricity with the help af
inverter chorger manufactured by the appellants. The Dy. Gereral Monager
has certified thet the inverter merger constitutes selar power generating
system as it performs the function of generating the required high frequency
AL power from Sun-light with, the help of SPV module ond supplying it to the
campact: fluorescent lomp of @ solor fantern. In view of the pbove, Bypert
apinion, we hold that the impugned item con be considered as sofor power
generating system and is entitled for the benéfit aof the Exemption
Notification, Therefore, we allow the oppeal with consequentiol refief.”

Per the above, the Appellant submits that in the instant case where the contract is
awarded as a whole for supply of solar power generating system consisting of
various components {as highlighted abeve) as well as services, the entire contract
should qualify as supply of solar power generating system taxable at the rate of 5%,
This'is in line with the concept of ‘composite supply’ in which caze the taxability is as
per the principal supply which, in the instant case, is the SPGS.



1.3.

1.3.1,

The Appellant’s submissiens on the concept and taxability of ‘composite supgly' and
theraby supply being made by the Appellant in the instant case being a composite
supply of SPGS has been provided hereunderin detail.

Cancept and toxability of compasite supply
Concept under G5T Laws:

The Appellant most humbly submits that, Section 2{390) of the Central Goods and
Services Tax Act, 2017 defines composite suepply to mean ‘e supply made by a
taxable person to o reciplent consisting af bwe or mare toxable supplies of geods or
services or both, er any combination thereaf, which gre noturolly bundled and
supplied in conjunctionr with each other in the ordinary course of business, one of
which is @ principal supply’,

Further, principal supply is defined in Section 2{90] of the CGST Act to mean ‘the
supply of goods or services which constitutes the predeminent efement of &
compasite supply ond to which any ather supply forming part of that composite
supply is encillary’. Thus, principal supply refers to the supply which is the
predaminant element in a composite supply.

In this regard, the GST law provides an Hlustration - In cose goods are packed and
fransparted with insurgnce, the supply of goods, packing materials, tronsport ond

‘insurence is o composite supply and supply of goods is @ principal supply

Further, Section 8 of the CGST Act provides that 8 composite supply comprising two

or more supplies, one of which is a principal supply will be treated as supply of such

principal supply. The relevant para of Section 8 of the CGST Act provides as follows:
‘8, Tax liability on compasite and mixed supplies. = The tox lichility on @
composite or o mixed supply, sholl be determined in the following mionner,
nomely:-
{a) o composite supply comprising two or mare supplies, one of which is o

principol supply, shall be treated as o supply of such principal supphy”

Per the above, the essential conditions for a supply to qualify as composite supphy

can be highlighted as under;

2 ar more taxable supplies of goods or services or both

The taxable supplies should be naturally bundled

The taxable supplies should be supplied in conjunction with each other

One taxable supply should be a principal supply

o nooow

in such case, the supply which'is the principal supply is treated as the main supply
and the entire transaction is taxed as per the principal supphy.

Concept under erstwhile Service tax Lows!




1.3.2. The Appeilant submits that the concept of composite supply under G5T is identical ta
the concept of naturaily bundled services prevailing in the erstwhile Service Tax
regime.

Under Section 66F (3} of the Finance Act, 1394 {the Finance Act’) twe rules have

been prescribed for determining the ta:-:a'bilit',- of such services, The rules prescribed

are explained as under:

1, If various elements of a bundled service are naturally bundled in the ordinary
course of business, it shall be treated as provision of a single service which gives
such bundle its ‘essential character'

2, W various elements of a bundled service are not naturally bundled in the
ordirary course of business, it shall be treatad as provision of a service which
attracts the highest.amount of service tax.

The concept of naturally bundied services was explained in the Education Guide

ssued by thie CBEC in the year 2012 ['the Edu¢ation Guide’). The relevant extract of

the Education Guide is reproduced as under for ease of reference:

‘Bundied service means a bundle of provisicn of various services wherein an
elerment of provision of one service is combined with ar element or elemertts
of provision of any other service or services. An example of Bundled service’
would be gir transport services provided by ofrlines wherein an element af
transportation of passenger by air is combined with on element of provision
of catering service on board. Eack service involves differantial treatment as a
manner af determination of value of two services for the purpose of charging
service tax is different.”

The Education Guide also clarifies that in cases of composite transactions, ie.
transactions invelving an element of provision of service and an element of transfer
of title in goods in which various elements are soinextricably linked that they
essentially form one composite transaction then the nature of such transaction
waould be defermined by the application of the dominant nature test.
Further, the following was provided in the Education Guide:
824 Manner of determining if the services are bundied in the ordingry
course of business
Whether services ore bundled in the ardinory course of business would
depend wpen the normal or frequent practices followed in the orea of
business to-which services relate. Such normal and frequent practices adepted
in.a business can be ascertained from several indicators some of which are
nisted below —
» The perception of the consumer or the service receiver. if large number of
service” recefvers. of such bundle of services reasonably expect such



1.5.3,

services to be provided as o package then such o pockage could be treoted
os naturally bundled in the ordinary course of business

s Magjority of service providers in o-porticular area of business provide
similar bundie of services. For example, bundle of catering on board and
transport by air is a bundle offered by ¢ majority of airlines

e The nature of the vorious services In a Bundle of services will oiso help in
determining whether the services are bundled in the ordinary course of
business. If the nature of services is such that one of the services is the
muain service and the other services combined with such service are in the
nature of incidental or ancillary services which helpin better enfoyment af
o migin service. For example service of stay in a hotel is often combined
with o service or loundering of 3-4 items of clothing free of cast per day.
Such service i an ancillery service to the provision of hotel
acrammuodation and the resultant pockage would be treoted as services
naturally bundied in the ordinary course af business.

«  Other illustrative indicators, not determinative but indicative of bundling
af services in ordinary colrse of busingss.are.
o There is @ single price or the custemer pays the same amount, no

matter how much of the package they actually receive or use
o The efements are normally odvertised as o package
o The different elements are not available separotely.
o The different elements are integral to one overall supply — if one or
more is removed, the nature of the supply would be gffected.

Per the above, the following conclusions can be drawn;

s In case more than two supplies are supplied together wherein ane of the supply
is principal supply, the same would qualify as compasite supply.

s Further, goods supplied under the composite supply are supplied in conjuncticn
with eachother. Also, such composite supply is supplied in the ordinary course of
business.

s The composite supply would gualify as supply of the principal supply, Taxes
would be applicable as on such principal supply-

it is worthwhile to note that the G5T autharities have taken a cue from the erstwhile

sarvices tax laws and have explained the principle of composite supply under G5T aon

the basis of similar principles as described above in in the G5T flyer issued by the

CBEC,

al jurisprudence = Meanlng of composite Supply.

‘The cancept of ‘composite supply’ is 3 global concept and has been discussed in

various countries. Provided below s relevant extract from various countries
regarding the same:



Australio

In terms of Goods and Services Tax Ruling 2001/8 issued under Australia, Composite
Supply means o supply that contoins o dominant part gnd includes something that is
integral, ancillary or incidental to that part. Composite supply is treated as supply of
ane thing.

There have been various precedents in which the courts have defined 3 composite
supply. Few are highlighted below:

= TheFull Federal Court in the case of Luxottica found that while ‘supply' is widely
defined it ‘invites o commansense, practical gpproach to charocterisation’, It was
abserved thot while Supply' s defined broodly, it nevertheless imeltes a
cammansense, practicol opprooch to characterisation. An gutomaobile kas TIEnY
parts which are fitted together to make @ singie vehicle. Although, for-instance,
the motor, or indeed the tyres, might be purchased separately there can be fittle
doubt that the sale of the completed vehicle i a single supply, Like o matar
vehicle, spectacles are customorily bought as g completed orticle and in such
circumstonces ore treated as such by the purchoser. The foct thet either the
framie ar the ienses may be purchosed separately js not to the polnt. Similarly the
fact that one component, the fenses, is G5T-free or that one compaonent is subject
te o discount does nar alter the characterisation.

= In the case of 5aga Holidays, Stone J focused on the ‘seciol and economic reciity’
af the supply and found that there was a single supply of accommadation ond the
adjuncts to that supply (including the usé of the furniture oad focilities within
each room, cleaning ohd linen services, access to common gregs and facilities
such os pools ond gymnosiums and various other hotel services such as porterage
and concierge) were incidental and oncillary to the accammadation part of the

supply.”

Per the above, composite supply is taxed as supply of the dominant activity to which
others are merely ancillary, In the present case also, the dominant supply is those of
goods [which constitutes solar power penerating system’) and sérvices iz merely
incidental to proviston of such goods.

European Unian

Per the European Union Directive, o composite Supply is a transaction where supplies
with different VAT treatments are sold together as ame, The supplies with a



temposite supply may consist of parts that, if assessed separately, have different tax
rates. Some have standard rates, reduced rates or are exempt from VAT.

The European Court of Justice ["ECY} has deliverad severs! judgements an the aspect
of composite supply under European Union Value Added Tax laws ("EU-VAT").

In the case of Card Protection Plan [td. Ve, C & E Commrs [1994] BVC 20 . the ECJ
held that "o service must be regarded o5 anciflary to o principal service if it does not
censtitute for customers an oim in itself, but o rmeans af better enfoying the principol
service supplied”.

Per the aboye principal, in the present case alsa, what the customer wishes ar
intends to obtain is the main supply of solar power generating system and services
are only a means to enjoy the same and hence, services are incidental to the main
supply of goods.

United Kingdom

Under the UK VAT laws; a multiple supply (also known as a combined or composite
supply) involves the supply of a number of goods or services. The supplies may or
may not be liable to the same VAT rate.

If @ supply is seen as. insignificant or Incidental to the main supply, then for the
purposes of VAT it is usually ignored — the tability is ficed by the VAT rate 2pplicable
ta the main supply (or supplies).

In the case of Tumble Tots (UK) Led vR & C Cormimrs [2007] BVC 179, Members af a
playgroup received o T-chirt (children’s clothing is patentially zero roted) and o
magazine (potentially rerc roted) as well as the right to attend classes which would
be starmdord rated. The Court decided that there wos @ single standord roted supply
af the right to belong to the playgraup ond the T shirt and mogazine were fncidental
o that moin supply. No gne whe was net in the ploygroup would hove bought the T
shirt or magazine separately.

Per the abave, it isclear that elobally also composite supply means a supply of mare
than ene goods/services wherein one supply gualifies as principal su pply. Therefore,
taxes as applicable on the principal supply are applied on the whale com pasite

supply.

Supply of SPGS is & composite suopiy:

K1)



1.3.4. The Appellant most humbly submiits that in the instant case, since the scope of work
of the Appellant includes provision of both, goods and services, the entire cantract
would qualify as composite supply of SPGS. It Is further submitted that the su pply of
spGS should form the principal supply and the entire contract should be taxed as
supply of SPG5 itself since service portion of the contract including civil works is only
~g% and is only incidental to supply of goods. Therefare, principal supply in such
case i5 provision of SPGS and hence, the entire contract (including the services
portion) should be taxable at the rate of 5%.

1t is further submitted that Ministry of Mew and Renewable Energy (hereinafter
referred to as ‘MNRE') In various instances has also approved entire BOG cansisting
of various parts e.g. cables, module mounting structures, Spares, trapsmission lines
ote. as essential to solar power generating system and hence the concessions
applicable have been extended to all goods to be used in solar power plant. Drawing
5 corollary, concessional rate of 5% should be applicable on all the goods approved
under BOC by MNRE as well Eurther; as highlighted above, services being incidental
to such supply should also get covered as composite supply and taxable at rate
applicable to princip al supply of “solar power generating system’.

This is further substantiated by the fact that the main intent of the contract is
provision of the SPS as @ whole which consists of various components such as PY
modules, structures; inverter transformers, cables, SCADA, transmission lines, etc.
The contract alse includes services like civil installation and commissioning as well as
construction which are incidental 1o provision of such goods and form an ancillary
part of the contract.

Drawing reference to the provisions under the erstwhile law as well, the Appellant
would like to point out that even the customer in the instant case perceives that the
entire contract is for supply of solar power generating system as the intent of both
the parties is supply of the goods/system which would help In generation of
electricity, Hence, the entire contract (both goods and cervices) are bundled and
linkad wherein the main intent is provision of SPGS.

Further, the Appeliant would like to make a reference to the Draft Contract for
supply of 60Mw Selar Power Flant {hereinafter referred to as “the Draft Contract’),
Clause B and E of the Draft Contract reads thus:

‘B Owner has ppainted the Controetor for suppdy of the Solar Power Plant
which includes engineering, design, procurement, Su pply, development,
testing ond Commissioning of the Plant as per scope defined in refevant
schedute of this Controct, 05 per Applicable Law and Technicol specifications’

11




1.3.5.

E. The Owner has undertaken on indepeadent due diligence of the Contractor
andbased an such due-difigence, agreed to oward this Controct for the Supply
of Equipment [which in commen trode porlonce, are supplied together for
setting upr-of solor power generating plont) and performance of Works so os
to. complement such Supply noturolly bundled to provide an effective
pperating solor power generating system, In accordonce with the terms and
conditions set aut hergin, on o lumg sum fixed price basis,

Further, scope of the contract can be understood with the help of Clause 3 of the
Draft Contract which reads as under;

‘The Contractar shall Supply el the Equipment as per the terms of this Contract
grd in gocordance with the Execution Schedule, to the Plant Site and complete
developrment, installation ond Commissioning of the Works in occordance with
Technical Specifications, Applicable Low, Appiicable Permits and the terms. of
this Controct, in-addition to the detaited draowingsy documents finolized during
engineering. The detaifed Scope of the Contract (including the Supply of
Equipment and the performance of Works] is set out under Schedule 1)’

Reference ic also made to Schedule | of the Draft Contract which defines the scope of
work to be executed by the dppellant. The said schedule dearly cutlines the entire
scope to be undertaken and provides that the Appellant would be responsible for
supply of selar power generating system. Schedule | of the Draft Contract reads as
under;
‘The Contracior would be responsible for Supply of Equipment gnd undertake
all necessary activities oncillary to such supplies (such as erection, civil work
ete) to ensure complete supply of Solar Power Flant...”

In vigw of the afaresaid clavses, it is submitted that the said contract i entered intg
far supply of ‘solar power generating system’ which involves supply of equipment
and undertaking -certain services. Separate prices are specified for different
gquipment which-are supplied under the agreement for commercial convenience
such as movement of goods, claiming of payment or availing trade credit etc,
however as a general trade practice all the equipment which are being supphed
under the agreement are supplied together for setting up/supply of Solar power
Eenerating system,

Additionally, the Appeilant would like to submit that the MNRE has recently issued a
clarification vide Circular issued under F.No. 283/11/2017 - GRID S0LAR dated 3
A'p_ril, 2018 (hereinafter referred to as ‘the MMNRE Circular’) to specified industry
playars wherein it has been categorically stated that ‘structurals’ as such do not

i



1.36.

gqualify as immovable property and hence are outside the domain of works contract.
Further, it-has been highlighted that if the sugplies under the contract can be treated
as composite supply” with supply of solar power generating systems as the principal
supply, then such suppliers may be eligible for 5% G5T rate as a whole. Relevant
extracts of the MNRE Circular are reproduced below: -
‘Structurals, as such, do not qualfy as immovable progerty and, hence, are
outside the domain of ‘works contract service”. Whether the EPC contracts
qualify as compasite supply fu/s 2{30) of the CGST Act) as supply of gooads or
services or both, noturally bundledor supplied in conjunction with each other
in the erdinary course of business will depend an the focts of the case. If such
(EPC contracts] supplies could be tregted as ‘composite supply’ with supply of
sofor power generoting systems os the principal supply, then such supplles
moy be eligible for 5% G.ET rate as g whole.,. !
Accordingly, in the instant case, the contract should gualify as a composite supply
wherein the principal supply is of solar power generating system and hence, entire
contract should be-taxable at 5%.

In view aof the above mentioned principles and submisslons, the Appellant submits
that the Draft Contract qualifies as a composite supply of SPGS, and hence should be
taxable at the rate of 5% The AAR in its order has completely disregarded the facts
and the Appellant’s submissions in the matter and has grossly erred In holding that
the impugned Draft Contract relates to provision of both goods and érvices, whith
qualify to be works contract, as the SPG5 once installed becomes permanent in
rature and hence is an immovable property.

Solar power generating system cannot be said to be an immovable property and
hence the contract does not constitute as ‘works contract’

Concept of works contract

The Appellant humbly submits that the term “works contract’ s defined in Section
2{119} of the CGST Act to mean ‘contract for bullding, canstruction, fabrication,
completion, erection, instaifotion, fitting out, improvement, modification, repair,
maintenance, rendvation, olterotion or :::-mmr's::.ianr'ng of any immovable property
wherein transfer of property in goods fwhether o< goods oF in some ather form| is
invalved in the execution of such contract”,

Further, in terms of Serial Number & of Schedule || to the CGST Act, works contract is
treated as a supply of service and the general rate of taw applicable an works
contract is 13%.

Therefore, in order to determing whether the supply made by the Appeliant is of
works contract, it is imperative to understand:

%
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{i) the essence of the contract and the intention of the parties involved in the
contract to determine whether the parties intend to undertake waorks

contract or spply of solar power plant and
{ii} whether the activities are undertakén on an immovable property for the
contract to qualify as works contract.

Essence of the contract and intention of the parties involved in the controct is
clearly to supply SPGS

The Appellant submits that the intention of the parties entering into the contract is
to supply SPGS wherein the. Appeliant undertakes end to end responsibility of

supply of equipment for solar power plant Including designing, engineering, sugply,

installation, testing and commissioning of the solar power plant. The relevant clauses

of the Draft Contract which indicate the intention of the parties entering into the

contract are reproduced below for ease of reference:;
‘8. Owner has appointed the Controctor for supply of the Solor Power Plont
which includes engineering, design, precurement. supply, development,
testing and commissioning of the Plant as per scope defined (n relevant
schedule of this Contract, a3 per applicable law and technical specifications.”

Further, the scope of the work s defined in Schedule 1 of the Draft Contract in the
following terms:
“The contractor would be responsible far supply of equipment, and undertoke
ol necessary dctivities ancilflary to such supplies (such as erection, civil works
elc.) to ensure complete sugply of solar poweér plont.

Both parties ogreed that of the total supplies, the most critical part of the
plant are the supply of the mounted PV module which constitutes 60-70% of
the ‘total contract value. Further, it Is also agreed that the contractor is
responsible for the whole of the contract that is for setting up/supply of the
plant,

For the purpose of undertaking complionces under lows constituted in India,
the parties may agree to define prices of the equipment to be supplied os part
of the controct, The some shall not in any monneér gxceed lump sunY price
agreed between the parties.ond olso does not in any manner dilute the
responsibility af the controctor.”

Hence, as afso discussed in point 1 above, it is amply clear that the intention of the
parties is to supply/procure a completely functional SPGS, and the intention is not to

undertake any activity which will create an ‘immovable property’. The Appellant’s
detailed submissions in this regard are provided below.

14
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2.4.

Ihe solgr power generoting spstem is: movable fn noture, and hence, is not an

immavable groperty to gualify as works controct

The Appellant submits the AAR has grossly misinterpreted the facts and Appellant’s
subrmissions in the instant case and has passed an order on a pre-meditated
assumption that typically such contracts (as proposed to be entered into by the
Appellant] qualify to be works contract. The Appellant would like to reiterate that
the SPGS, as proposed to be supplied by the Appellant is not an immovable property,
and hence, cannot qualify to be works contract,

It has been highlighted in varlous prenouncements by the judicial authorities that in
cases where an object Is installedffastened to the fand for better/ improved
efficiency of the said objett, and not for the benefit of land, such obiject will not be
eensidered as immovable property. Further, il has been hald that if fixing of 3 plant
ta a faundation is only for providing stability to the plant and where there is no
intention to make such plant permanent, the feundation provided would not change
the nature of the plant and make it.an immavable property.

In a judgment of the Hon'ble Supreme Court in the matter of Sirpur Paper Mills Ltd.
v. Collector of Central Excise, Hyderabad (1998 I SCC 400/ in case of a paper
making machine, it was held that merely because the machinery was attached to the
earth for operational efficiency, it does not automatically become an Immovable
property. If the appellant wanted to sell such goods, it could always remove it from
the base and sell it Relevant extract from the judgment is reproduced below for ease
of reference:
‘The Tribunal held that the machine was attached to eorth for operationol
efficiency. The whele purpese behind ettaching the machine to o concrete
base was te prevent wobbling of the moching and to securs moximom
eperational efficiency and also far safety. The Tribunal furthier held that the
paper making was saleable and observed If tomebody to purchase, the
whale machinery cowld be dismantled ond sold to him in parts™

fn wiew ef this finding of fact, it Is not pessible-to hold that the machinery
ossembled and erected by the appellant at its factory site was immovable
praperty ' as something artoched to gorth like o building ar a tree. The tribunal
has pointed out that it was for the cperationa! efficiency of the machine thar
it was atteched to eorth. If the appellant wanted to sell the paper making
machine it could gfwaoys remove it from its base and sell it.
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in view of that finding, we are unable to uphold the contention af the
oppelflant that the machine must be treoted os a port of the immaovabie
property af the company, Just becouse a plant and mackinery are fixed in the
eorth for better functioning, it does not outometicolly become an fmmovable

property.”

Relying on the aforesaid judgment, the Hon'ble Supreme Court, in the matter of
Commissioner of Central Excise v. 5olid and Correct Engg Works & Ors. (2010 (175)
ECR B{SCH. held that Asphalt Drum,/Hot Mix Plants were not immovable property as
the fixing of the plants to a foundation was meant only to: give stability to the plant
and keep its operation vibration free, Further, it was held that the setting up of the
plant itself is not intended to be permanent at.a given place. The plant can be moved
and is indeed moved after the road construction or repair project for which it is set
up is completed. Hence, the said plants were held to be movabla. Relevant extract of
the judgement is reproduced as under for ease of reference:

‘Applying the obove tests to the case ol hond, we have no difficolty in holding

that the manufacture af the plents inguestion do not constitute annexatian

hence cannot be termed as immovable property for the following regsons:

{l} The plants in guestion are not per se immovable property.

fiil Such plants cannot be said to be "ottached to the eorth” within the
meaning of that expression os defined in Section 3 -of the Tronsfer of Property
AcT.

(i} The fixing of the plants to o foundation is meant only to give stabifity o
the plont ond keep its aperation viliration free,

{iv] The setting up of the plant itself is not intended to be permanert at o
given place, The plant can be maved and Is indeed moved after the road
construction or repair profect for which it is set up s completed.’

In furtherance to the aforesaid judgment, the Madras High Court in the case of
Board of Revenue, Chepauk, Madras v. K. Venkataswami Naidu (AIR 1855 Mad 620,
1955 Cril) 1369), held that if something is temporarily embedded In the earth, it
cannot be termed as immiovable property. The relevant extract of the judgement is
reproduced as under:
‘2. The answer tp the guestion depends upon whether the equipment of the
touring cinema wauld foll within the categery of immoveable ‘property. We
hove no hesftation in holding that it does not. in the guestion referred to us,
the: properties ore-described as collapsible ond copabie af being removed. In
the very nature af things, properties of thot nature cannot be immoveabie
property. The expression "permanently fastened” occurring in the question it
o little mislending.
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Actually some of the machinery ar the poles of the tent mdy be imbedded in
the earth, but they ore imbedded only temporarily and not permanenthy, If
they were permanently fixed, the equipment would not farm part of a touring
cinerno,”

further, it is worthwhile to note that the Madras High Court in the matter of Sri
velayuthaswamy Spinning Mille v. The Inspector General of Registration and the
Sub Registrar (2013 (2] CTC 551} while deciding whether setting up of windmills can
be treated as movable property for the purpose of payment of stamp duty, held that
windmills were installed on the eemented platform on the land for running of
windrmills and not for the benefit of the land, and hence the same are to be
considered as movable property. The judgment was passed on the basis of the
principle that if, in the nature of things, the property is a movahble property and for
its beneficial use or enjoyment, it is necessary 1o imbed it or fix it on earth though
permanently that is, when It is in use, it chould not be regarded as immaovable
property for that reason.

Similar principles were also agopted in the matter of Parumal MNaicker v. T.
Ramaswami Kone and Anr. (AR 1962 Mad 345), wharein the Madras High Court,
while deciding whether the engine and pump set Were an immovable property, held
that the attachment of the oil engine 1o sarth is for the bengficial enjoyment of the
engine itself, and hence, cuch an attachment does not make the engine part of the
tand and as immovable property. Relevant extracts of the judgment are reproduced
below for ease of reference.
We find ourselves in agreement with the second port of these chsenations,
which is apposite to the instant case, In the cose hefore us, the attachmeat of
the oll engine to earth, though it Is undoubtedly a fixture, is for the beneficial
enjoyment of the engine itself and in order to use the enging, it hos’ to be
attached to the edrth and the attachment lasts only 50 long s the engine is
used. When it is not wsed, it can be detached and shifted to some other place.
The attachment, in such o cose, does not make the engine part of the land
and as immaovable property.

4

In view of the aforesaid judgments, it is submitted that in the instant case,
the solar power plants supplied by the Ap pellant is commissioned and installed only
tar the bepeficiol enjoyment and for the purposes of better funchisning of the plant
and are capable of being removed and transferred from ong piace to another.
Hence, the fact that the plant is inctalled but not permanently affixed to the land
means that the same is not an immayable property.
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Further, ‘the AAR nowhere distinguishes the above referred case of5ri
Velayuthaswamy Spinning Mills v. The Inspector General of Registration and the
Sub Registrar, wherein it was held that windmills qualify as movable property. The
AAR N the Impugned Order held that if a thing is embedded in the earth or attached
to what is so imbedded for the permanent beneficial enjoyment of that to which it is
attached, then it is part of the immovable property, If the attachment is made for the
benaficial enjoyment of the chattel itself, then it remains a chattel, even though fixed
for the time being so that it may be enjoyed. Since the windmills are mounted on a
civll structure to ensurs that they operate efficiently doesn't make windmills an
immovable property. The AAR has failed to appreciate and has in fact overlooked the
aforementioned judicial precedents and-has given a finding that the Draft Contract
would qualify ta be an immovable property, is perversa.

The AppeHant further submits that the fact that solar power plant is capable of being
moved from one place to anather without damage to the plant can be further
substantiated by making a referance to Clause 4.1{xiii) of the Draft Contract, which
contemplates possibility of transferring the plant;

Uit} Amy costs incurred by the Controctor for any changes. made in the
land/premises of the owner, while develppment of plant, due lo the
reguirement of transferring the plant to onother location, would be borne by
the owrier. Such costs incurred would be chorged by the rontractor from
owner separately ond does not form part of the Contract price highlighted in
Scheduie 3 of the contract. The amount to be chorged due te the changes will
be mutually decided between the porties.”

Further, the Impugned order is not in line with the MNRE vide which it has been
clarified that structurals as such do not qualify as immovable property and hence are
outside the domain of works contract. Even though the term ‘structural’ has not
been defined under the Circular, a corcliary can be drawn that the government
acknowledgeas the fact that a certain level of construction related work is required in
setting up of & solar power plant, however, the same would not change the nature of
the contract to qualify as ‘works contract’. Further, in the MNRE Circular, it has aiso
been clarified that if the supplies under the contract can be treated as ‘composite
supply’ with supply of solar power generating systems as the principal supply, then
such suppliers may be eligible far 5% GST rate as a whole, Relevant extracts from the
MMRE Circular are reproduced above in paragraph 1.3.5 Hence, it is quite clear that
the contract in question coanstitutes to be a supphy of SPGS and not works contract,
and hence, should be taxable at the rate of 5%,

Reliance in this regard s also placed on the Chartered Engineer’s Certificate
{hereinafter referred toas “CEC) which clearly states that the 5PG5S proposed to be
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supplied by the Appellant can be easily shifted fram ane place to another and it is
highly mowvabla.

I this regard, the Appellant also submils, that the Central Board of Customs and
Excise (hereinafter referred to az “the CBECT), vide 378 Order No. 58/1/2002 — CX
issued under F.MNo. 154/26/9% — CX4 dated 15 lanuary, 2002 (harainafter referred to
a5 'the Circular’), issued the following clarifications with respect to plant and
machinery assembled at site:

vl if items assembled or erected of site and attached by foundation to earth
carnot be dismaniled without substantiol domage te its components and
thus cannot be reassembled, then the items would net be considered os
moveable and will; therefore. not be excisable goads,
fufl If any-goeds instelled ot site {example paper making machine) are capable
of being sold or shifted os such ofter removal from the base ond without
dismantling into its components/ports, the goods would be conkidered to be
movable and thus excisable. The mere fact thot the goods, though being
capable of being sold or shifted without dismantiing, ore actually dismantied
into thelr components/parts for ease of tronsportotion etc., they will not
cease to be dutichle merely becouse they ore tronsported in dismantied

!

coadition. ...

A conjoint reading of the above along with the judicial precedents, clearly
demonstratas that the solar power plant once installed s capable of being moved
from one place to another without substantial damage, therefare the solar power
plant cannot gualify as an immovable property.

it is further submitted, that the AAR has not taken the aforesaid facts and judicial
precedents inte consideration before passing its order and has grossly erred in
holding the contract for supply of solar power generating system as works contract
based on the following observations, amongst others:
‘L. There is g definition of "SPP” = 'means 60MWAC/BIMWDE Salar Power
Plant to be supplied, Instolled and commissioned ot the plant site by the
cenfroctor, which is forming part of the solar power generoting system”. The
controct would be to develop o SOMAC/BIMWOC solor power plant for
omward sofe of power to /fs consumers. It S o big projéct and has a
permanent locotion. Such o plant wowld, therefore, hove an inherent element
of permanency.
2. Further, here the output of the project i.e. the power would be available to
an Identifiable segment of the consumers. Thus, this output supply weuld
involve on element of permanency for which it would not ke possible and
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prudent to shift bose from time to time or locote the plont olsewhere ot
frequent intervals.

3. The project wouwld be using goods which waould Be imparted. Are such high
end equipments frequently distocoted? Would there not be damage to the
materiols if maved places frequently and if so, would it perform as effectivefy
a5 it would have when without damage? The questions itself would give the
ARSWEFS.

4. The definition of the word ‘Commissioning” os. found in the agreement
prings. out the enormity of the scole of operations ond how the transoetion
weuld fall in the scope of an immovable property —

‘Commissioning” permanent meons the functional aperation of plant
fincluding each unit thereof), following the instaflation end energization of
evacuation infrastructure to grid substation and ins tallation and energization
af the plont to the evocuotion infrastructure, subsequently and the
evacuation of power is possible fram the plant to the grid substation.

3. The ogreement clauses olso refér to g definition of ‘GO’ — means
government order fssued by Kornotoke Renewoble Energy Development
Limited for development af the slant. Such o rerewable enargy praject would
invariably have an essentiol element of permanency. There s aiso
involverment of other ggencies, ‘as well [Karnatoka Renewable Energy
Development Limited and Kamataka Power Transmission Company Limited).
This meons that the project would be established undsr government rules and
regulafions. It is most unlikely that o project would be moved frem place to
place once it has been put info place after obtaining the essentiol permits and
licenses.

& The upshot of being a renewable energy project to generate electricity for
consumers would be connected to the grid. And we find the definitions in the
ggreement clauses thus

"Grid” means grid substation to which plont is to be connected for commercial
aperations:

‘Grid Substation’ sholl meon 110/33kV government substotion situoted ot
and in the state of Karnotaka, India

Thus, it con be seen that the plant would be cannected to the grid substation
for the purposes of the commercial operotions. After having established ond
commissioned such @ profect which is conrnected to o grid substation, who
would be taking the praject to o different location. It would be farfetched an
argument that the project could be shifted to g different location just to prove
that the praject is movable,

7. The owner has also to obtain approvals and permits fasper applicable law)
required for commissianing and operation of the plont, Do such permits gng
documents hove a frequent changeover in terms of the ploce the owner and
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praject nome being canstant 7 Such permigsion definitely hove on element of

peErmanency.
E. Under the clause about ‘obligetions of the controctar’, we find thot the
cantractor is respansible for the construction af civil structures or buildings as
per Schedule 2. The constriection of o civil structure Is a part-of the project, the
transaction to be executed by the agpplicant. A cofivil structure connot be
maved. it has to be demolished. Does one still hove to offer the orgument that
the transaction results into movable graperty?

8. Any provizion in the agreement to the effect that any costs incurred By the
contractor for any changes made in the lond/premises of the owner, while
development of plant, due to the requirement of transferring the plant ta
another locaticn, would ke borne by the owners. Would by ne means amount
to moking the impugned transaction, a works contract resulting into movable
property. Such type of clouses fall in the precautionony noture of clausss in
legal documents.”

In this regard, the Appellant would ke to submit that the AAR has completely
misinterpreted the provisions of law and the settled judicial precedents in this regard
and kas disregarded the facts of the Appellant's specific case.

Az submitted above, various parts of solar power generating system is only instalied
together to the grnid sub-station so that the same is capable of functioning as a
system together. It is further submitted that though SPGS may be shifted from ane
place to another only in rare circumstances, the same is still capable of being
removed and hence cannat; by any stretch of imagination, be sald to be an
immovable property:

The AAR in the Impugned order has failed to explain as to why the installation and
commissioning work invalved in-setting up of SPGS would gualify to be Tmmovable
property” . On the contrary, the AAR has baselessly assumed that the SPGS has
element of permanence and hence, is incapabie of being removed. It is Appeliant’s
submission that the installation and commissioning work done by the Appellant does
not qualify as immovable property, as the same Is capable of being moved.

Reliance in this regard is also placed on the judgement of the Delhi Tribunal in the
case of 1LG.E. (India) Ltd. Vs. CCE [1991 (53) ELT 861] wherein it was held that if by
nature of things, property is movable, and it s necessary to imbed or fix the property
to the earth for beneficial enjoyment of the property, it doés not become immovable
property. Relevant extract of the judgement are reproduced below for ease of
referance:

‘30, From the obove it follows, by nature, if the property is moevable ond for.its
beneficlel wse or enjoyment it is necessary to fix it on_earth though

21



permanently i.e. when it is in use, it is not immovoble property, In the instant
case the companents/parts both essentiol and non-essential are fived ta earth
for its heneficiol enjoyment and by fixing it to the earth it does not become
part of the earth, and therefare, it is not immiovable property, It is alzo pot
disputed thot X-roy equipment can be dismantled ond shifted. Frorv the
records we find that the dismantling chorges were also collected from one af
the customers.

51. Therefore, weare of the view that X-ray equipment is not immovable
property.”

In view of the aforesaid, it is clear that even if it is necessary to fix something on
earth permanently till it is in use, it cannot be said that it is an immovable pro perty if
the nature of the same is movable. Hence, relying on the aforesaid, it is submitted
that 5PG5 is movable in nature and hence, does not qualify to be works contract,

Further, a5 discissed above, there are various judicial precedents which clearly lay
down that aven in case of dismantling of 2 property, if the damage is not substantial
and the same can be moved, the said property cannot be held to be an immovable
property. The AAR has clearly failed to appreciate the appeilant’s submissions and
has passed the Impugned order on baseless assumptions that the SPGS is st up
through civil works and hence is an immovable property,

Further, the AAR has wrongly concluded on the basis of rulings that the solar power
plant iz an immovable proparty since it cannot be shifted without first disma ntling it
and then re-erecting it at another site. In this regard, the Appsliant would like to
submit that in Fact, any eguipment which is assembled and affixed to the ground has
te be dismantled and then re-erected. MHowever, this would not make the
equipment immovable. The test to be applied Is whether there is ‘substantial
damage or loss to the property in such process. If not, the equipment would still
gualify as movable; as is the case in the &ppellant’s matter.

It is further submitted that the AAR has wrongly refied on the judgement of the
Hon'ble Supreme Court in the case of T.T.G. Industries Vs, CCE, Raipur [{2004) 4 5¢C
751] wherein hydraulic mudguns and tap hole drilling machines required for blast
furnace were held to be immovable property on the basis of the finding that the said
machine could not be shifted without first dismantling it and then re-crecting it at
another site. It was also observed that even if the machines were attached to a
cancrete base just to prevent wobbling of the machine, it would be classified a5

o, immovable property.
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In this regard, it is submitted that the AAR has grosshy erred in relying on the
decision of TTG Industries a5 the facts of the case are not apphcable to the
Appellant’s case. The level of construction work in case of TTG (supra} is intense.
The relevant extracts of the judgement which shows that the level of construction is
intense is reproducad below:

‘B, In their reply to the show cause, the respondents explained the processes
invalved, the manner in which the equipments were assembled and erected o
alse their specificotions in terms of volume and weight_it was expldined that
the function of the driliing rmochine is to drill hole in the blast furnace tg
enable the molten steel fo flow out of the blast furnace for callection in ladles
for further processing. After the malten moterial is taken out of the biast
furnace, the hale in the wall of the furnace has to be closed by spraying
special clgy. This function is perfarmed by the mudgun which is Brought toits
position and locked against the woil for exerting o force of 240-300 tans to fill

up the hole in the furnace. The Blast furnace in which the inputs are loaded /4

o _massive vessel of 1719 m cubic metre topacity ond the size of its outer
diometer is 10.6 metres, and the height 31.25 metres, Hot air at 1200 degrees
centigrade Is fed into the blast furngce ot various levels to melt the row

materials. With o view to protect the shell against heat, the blgst furnace is
lined with refractory brick of one metre thickness, Thus, the drifling moching
has to drill o hole through one metre thickness of the refractory brick lining.
The driliing mochine as well g5 the mudgun gre. erected on o concrete

platform described as the eost house flocr which is in the nature of o concrete

platform around the furnace. The cost house flsor is ot height of 25 feet
above the ground level. On this plotform concrete foundotion intended for

housing drilling machine ond mudgurn gie erected. The concrete foundation

itzelfis 5 feet high and it is grouted fo earth by concrete foundotion. The first
step fs to secure the base plate on the said congrete platform by means of
foundation bolts. The base plote is 80 mme mild sheet of about 5 feet
diometer. It is welded to the columns which are similar to huge pillars. This
fabrication activi lgce in the house at 25 feet abo
ground level, After welding the columns, the bose piate has to be secured to
the concrete plotferm. This is gehieved by getting ug o tralley way with high
beams in an inclined posture so thot bose piate could be moved to the
concrete plotform and secured. The some trolley helps in the movement of
vanous components to their determ sition. Th iU components o
the mudgun and drilling machine ore mounted _piege By piece on g metal
Irame, which is welded to the base plate. The components are stared in a
% store-house eway from the blost furpoce ang ore brought to site and
| hysicaiie ) ae-tand fa 1 _the cast house fiaor 25 feet high
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negr the concrete platform where drilling maching ond muedgun hos to be
erected. The weight of the mudqun is approximately 19 tans and the weight
of the drilling machine gpproximately 11 tons, The volume & & mudgun is
1.9 x 4.5 x 1 metre gnd that of the drilling meching 1 x 6.2 x 1 metre Having

regard to the volume ong weright of these machines there is nothing fike
pssembling them ar ground level and then lifting them to & height of 75 feet
far taking to the cast house floor and then to the platform over which it is
mounted and erected, These machines tannat be lifted In an ossembled
condition.’

From the above, it is apparently clear that the fevel of canstruction work ivalved in
the installation of hydraulic mudeuns and tap hole drilling machines is enarmous and
hence the machines were rightly held to be immovahle property. However, the
Appellant would like to draw the attention to the fact that the setting up of solar
power plant does not require this degree of construction wark.

In the case of solar power plant, ‘commissioning’ is dane anly for setting up varidus
eguipments which constitute a salar power generating system so that they become a
system and function together. The construction work/civil work comprises only
around &% of the total contract value and hence it cannot be said to be substantial
construction 5o as to classify the same as immovahle praoperty. In fact, itis submitted
that in case of the Appellant, the civil work is only done in order to assemble all the
parts of the SPGS togather for better functioning of the plant. Thie level and intansity
of construction work described In the aforesaid judgment cannot be equated with
the present set of facts by any stretch of imagination, The AAR has again assumed
that the term ‘commissioning’ brings out the enormity of the seole of operations,
however, as per the facts of the prasent case, the level and scale of commissioning
wark done by the Appsliant is minimal enly sa that the SPGS can function together
and there is no intention to make the $PGS permanent.

The AAR has also relied on the judgement of the Bombay High Court In the case of
M/s Bharti Airtel Ld. Vs, The Commissioner of Central Excise [2014 5CC anline Bom
907 :(2015) 77 VST 434], wherein Base Tran: recaiver System [hersinafter referred
to as “the BTS') was held to be immovable an the ground that the BTS system Is not
marketable. It was observed that in case the BTS cite has to be relocated, all the
eguipments like BTS, microwave equipment, batteries, control panels, air
conditioners, UPS, tower antennae etc, are required to be dismantled into individual
compenents and then they can be moved from the existing site and reassembled at

JMew site. It was held that the act of dismantling the system frem the permanent site

would render the goods non- marketable and hence the goods cannot said to be

‘immovahble property.
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In this regard, it is submitted that the solar power generating system is capable of
being moved from one place to another without substantial damage and hence
cannot sald to be immovable property. The fact that the solar power generating
system js capabile of being moved without substantial damage can also be
substantistéd with the help of the CEC.

It is further submitted that the AAR has distinguished the judgment of the Hon'ble
Supreme Court in the matter of Commissioner of Central Excise v. Solid and Correct
Engg Works & Ors.[(2010) 5 5CC 122] relied upon by the Appellant, and observed
that the asphalt drum/hot mix plants were held to be movable progerty for the
reason that the plant was not intended to be permansnt at a given place and the
plant can be moved and was indeed mowved after the road construction ar repair

praject for which it isset up Is completed.

It is submittad that the AAR has ipnored the fact that Asphalt Drum/Hot Mix Plants
waore held to be movable property as the fixing of the plants to a foundation was
meant only to give stability to the plant.and keep its operation vibration free and not
with the Intention of permanently affixing it to the ground..In the instant case also,
the solar power plant is fixed to the earth only for sperational efficiency and not
with the intention of permanently affixing the plant ta the earth. The AAR has
distinguished the aforesaid judgment on the basis that the plant was indeed moved
after the road construction or repair project far which it Is set up |s.completed. In
this regard, it is submitted that the fact that something Is capable of being moved
shows that it'is not immovable in nature, The fact whether it is actually mowved ar
not, does not change the nature of the property, and hence, the AAR has
misinterpreted the judgment in the Instant case.

Reliance in this regard can also be placed on the judgement of the Hon'ble Supreme
Court in the matter of Sirpur Paper Mills Ltd (supra) wherein in case of a paper
miaking machine, it was held that merely because the machinery was attached to the
earth for operational efficiency, it does not automatically become an immovable
property. If the appellant wanted to sell such goods, it could always remove it fram
the base and sell it. Hence, in this case as well, there wast no movement indeed,
however, the machine wat capable of being moved which was enough for the
maching to not be an immovable property. The AAR has failed to appreciate the
judictal pronouncements relied upon by the Appellant and, hence, the Impugned
order should be set aside.

; o
Fur"t_,'_'ner, the Appeflant would like to submit that the government arders/permits/
approvais etc., as mentioned by the AAR in the Impugned order, required to set up a
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A1
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Fuie

$pG5 plant, do not change the nature of the contract of the property, and hence,
reliance by the AAR on the same to say that SPGS is an immovable property 1s
haseless.

i view of the aforesaid submissions, it is clear that in the present case, the solar
power plants supplied by the Appeliant it commissioned and installed only for the
purpose of better functioning of the plant and are capable of being removed and
trancferred from one place to ancther. Hence, 5PGS5 is nat an immovahle property,
therefore the same should be taxable as a composite cupply of SPGS at the rate of
5%

Alternatively, PV _module is the principal supply, hence the contract should be

taxable at 5%

Without prejudice to the above and in the alternative, the Appellant submits that
mounted Photovoltaic madule (PY module) comprises aroond 80%-70% of the entire
salar Pawer Plant, and the rest of the components constitute for around 30-34% and
are merely parts or sub parts which are required for panel housing or setting up the
module such a5 controllers and switches. This is due to the fact that PV module is a
packaged, connect assembly of typically 6x10 photovoltaic solar cells, which
constitute the photovoitaic array of a photovoltaic system that generates and
supplies solar electricity. In other wards BV modules are nothing but an asse mbly of
solar cells that helps in converting solar power into electricity. The fact that solar PV
modules constitutes 60-70% of the total contract can also be substantiated with the
help of the Draft Contract which is reproduced below for the ease of reference:

‘Both parties ogree that of the total supplies. the mast critical part af the
Plant are the supply of the mounted PV Module which constitute 60%-70% of
the total contract value, Further, it is glso agreed that the Controtlor is
respansible for the whole af the controct that is for setting-upd supply of the
Plant,”

Hence, PV module is the most important component of solar power generating
systemy and therefors, even if the contract is construed as a composite supply, FV
modules can be the ‘principal supphy’ as per the provisions of the GST law.
Accordingly, it is submitted that the G5T rate of PV modulés which is 5% should be
applicable on the whole of the contract.

The Appellant in this regard places rellance on the Central Electricity Regulatory
Cammission ("CERC') Order dated 23 March, 2016 involving determination of
Benchmark Capital Cost Morm for Solar PV Pawer Project for FY 16-17. In the said

T case 3lsa, the CERC; of the total cost of the project including tand cost, PV Maodules

eost s considered as 62%.
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3.0,

g,

Reliance in this regard can also be placed on the Chartered Engineer's Certificate
which provides that the most critical component ks PV modules both in terms of the
value and functionality that such modules perform.

Further, the Appellant would like to make reference to Schedule 1 of the Draft
Contract which provides as below:

‘The contractor would be responsible for Supply of Equipment and undertake
all necessary octivities ancitiary to such supplies (such as erection, civil work
ate. ) to ensure complete supply of solar power plant,

Both parties agree thot of the total supplies, the most eritical part of the Plant
ore the supply of the mounted PV maodule which constitutes B0%-70% of the
total controct volue. Further. it is mlso agreed that the Controctor {5
responsible for the whale of the controct that is for setting up/supphy of the
Plant.

For the pursose of the undertaking complionces under Laws canstituted in
India, the parties may agree to define prices of the equipment to:be supplied
os port of the controct, The same shall not in any manner exceed the lump
sum price agreed between the parties ond also does not in any manner dilute
the responsibility of the Contractar,..’

The Appellant would also like to highlight the definition of ‘Major Equipment’ as
provided in Clause 1.1.67 of the Draft contract which provides:

‘Major Equipment(s) means PV solar madules which Is an assembly of solar
cells that helps in converting solar power into electricity. and afl other
Eguipments specified in Schedule 3 {Contract Price gnd Payment Milestanes)
for focilitation of Payment under the Contract;’

Reference in this regard is made to the judgment of Delhi Tribunal in the case of
Rajasthan Electronics & Instruments Ltd. vs. Commr. Of C. Ex., Jaipur wherein 3
tnlar Photovoltsic Module was held to be a Solar Power Generating System.
Relevant extract of the judgement is reproduced below for ease of reference:

‘7.The odjudicating outhority odmitted the fact thot Seolar Photovoltaic
Miadule is o Solor Power Generating System. We find that other parts are only
panel housing consisting of cantrollers and switches. Henee the whole system
is @ Solar Power Generating System ond is entitled for the benefit of
notification. Therefore, the denie! of benefit of notification by the
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odjudicating outharity-is not sustoingble, The Impugned order 1S set aside and
the appeols are allowed”.

3.8.  In the present'case, the intention of both the parties is to supply the whole of solar
power generating system |n totality which consists of various goods and services
incidental to provision of such goods. What the customer wants is a functional solar
power system and services such as erection, commissioning ete are only 3 means to
provide the main supply of the goods.

3.9- Basis the above submiszions, it is clearly evident that the PV Modules qualifies as
‘principal supply’. Hence the whole cantract, even if construed as composite supply,
should be ligble to tax considering it to be supply of PV Modules, which is liable ta
GST at the rate of 5%.

4. WHETHER BENEFIT WOULD ALSO BE AVAILABLE TO SUB-CONTRACTOR

4.1 Im certain cases, the contractor engages various sub-contractors [manufacturers/
supplies/ sub-contractors) who further supply the goods to such contractor or
engage in provisioning of certain portion of the contract.

4-2. Further, there may be cases wherein the Developer divides the contract between
two separate Contracts of construction of solar power generation system.

4-3. Notification no. 1/2017-Integrated Tax (Rate), which provides concessional rate on
solar power generating system does not sgecify the persons who would be eligible
for concessional rate of 5% l.e. developer, cantractor or manufacturer/ supplier/

sun-contractor,
4.44. Since the concessionzl rate of 5% is provided to renewable energy products and

parts thereof, the same should be applicable to all suppliers providing such products

as long as it can be estabhshed [through certification or otherwise) that these are to

be used in sofar power generation System. This would also be in line with practice

under erstwhile excise law wherein benefit was extended to sub-contractors also

through MNRE certification.

In view of the aforesaid, it is humbly submitted that the Impugned Order passed by

thie Advance Ruling Authority is based on erroneous reasoning, misinterpretation of

the facts and hence is Incorrect and bad in law,
Hence, in view of the aforesaid submissions, the Appellant would like to reiterate that the AAR, In jts:
order, has incorrectly assumed that the contracts which are in relation to supply of SPGS are
generally in the nature of immovable property. and hence are works contract,
in this relation, the Appellant would like to conclude that as per the detailed submissions made by
the Appeliant above, the contract is for supply of SPGS which is mavable in nature and hence, cannot
qualify as immavable property. The said fact has also been made clear by the authorities through the
MMNRE Circular wherein it has bzen categorically stated that 'structurals’ ‘as such under SPGS
cuntrétt_; do not gualify as immovable property, which means that supply of SPGS is not works
contract. Further, It has been stated therein that cantracts for SPGS can gualify 25 composite
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supplies, wherein principal supply would be of SPGS, which is taxable at the rate of 5% The
Appellant would like to reiterate that this fact has been completely ignored by the AAR, in addition
to the various judicial precedents referred to by the Appellant in its Advance Ruling Application,
which has also been ignored by the AAR in its order. In furtherance; the CEC also states that SPGS
can be easily shifted from one location to anather, which goes to prove that & contract for supply of
PGS 15 not a works contract: The CEC is alse pot considered by the AARIn its order.

Hence, the Appellant would like to plead that the contract for supply of SPGS is a contract for supply
of SPGS as a whole, and hence, should be taxable at the rate of 5%. The ﬂ..nths'ﬂrt:iings that the
contract for PGS Is an immovabie property, and hence, qualifies as works contract taxable 2t the
rate of 18% is without any substance and is bad in law, and hence, the Impugned order should be set
aside, Alternatively, even if the contract under quastion qualifies as a composite supply, the principal
supply can be said to be that of PV modules (farming 60-70% of the contract value and being the
mast eritical component of 3 SPGS|, which is taxable at the rate of 5%

In addition, the Appelfant would like to reiterate that as submitted above, the benefit of
cencessional rate of tax should be eligible to sub contractors as well,

Iy view of the above, the appellant prayed that -

a.  Set aside/modify the impugned agvance ruiing passed by the Authority for Advance
Rulingas prayed above:

B.  Pass any such further or other order|s) as may be deemed fit and proper in facts and
circumstances of the case.

Additional SUBMISSIONS:

I55uE No. {i):
Relevant provisions:

5: At the outset, reference requires to be made to the charging provision under the

Central Goods and Services Tax Act, 2017 ("CGST Act”], viz, Section 9.
9. (1) Subject to the prowisions of sub-section (2] there shall be levied & tox
colled the centrol goods and services tox on all intra-State supplies af goods ar
services ar both, except on the supply of olcohofic liguor for humgn
consumption, on the value determined under section 15 and at such rates, nof
exceading twenty per cent, as may be notified by the Government ofi Hhe
recommendations of the Counci! and collected in such monner os moy be
prescribed and shall be poid by the taxoble person,

B. As per the charging provision, there are five essential ingredients which require to be
satisfied in arder to give rise to a liability to pay GST:
“da) Supply of goods or services or both:
(h] At such rates.. as may be notified by the Government:
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{c} On the value determined under section 15;

{d) And eollected in such manner as may be prescribed:

(e} And shall be paid by the tasable person.

The scope of “supply” is set out at Section 7 of the CGST Act, which reads as under:
7. (1) For the purposes of this Act, the expression “supply” includes—
(o} all formzs of supply af goeds ar services or both such as sale, transfer, barter,
exchange, licence, rental, léase or disposal made or agreed to he made for a
consideration by a person in the course or furtherance of business;

{d} the activities to be trepted os supply of goods or supply of services a3
referred 1o in Schedule 1),
In termis of Saction 7:

* The concept of “supply” under Section 7{1)(a) takes in supply of goods for a
consideration, or a supply of services for a consideration.

s Separately, as per Section 7(1){d), Schedule Il to the CGST Act determines which
activities as a supply of goods or a supply of services, Amongst the activities set
out at Schedule Il Is 3 composite supply of “works contract”, which is traated a3
a supply of service. The relevant entry is extracted below:

6. Composite supply

The: following composite supplies shall be treated as a. supply of services,

nomely—

(o} works controct os defired in clause [119) af section 2: and

In terms of the applicable rates of GST, the rates far goods are prescribed wide
Notification No. 1/2017-Central Tax [Rate) dated 28.06.2017 ["Notification 1/2017"},
while the rates for services are prescribed wide Notification No. 11/2017-Central Tax
(Rate) dated 28.06.2017 |["Motification 11/2017"). The said entries are extracted
belaw for ease of reference:

Foods;

s
Na.

-,

—

Chapter /
Heading /
Subheading/
Tariff item

Deseiton afgoccs

234,

84, 85 or 94

| (&) Waste to energy plants / devices

Following renewable energy devices & ports for their
manufacture

(@] Bio-gas piamnt

(b) Solar power based devices

i) Salar power generating system

{d} Wind milis, Wind Operated Electricity Generator (WOEG)
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10,

izl

ifi Sotar lantern / salor lamp

{g] Ocean waves/tidol woves energy devices/plants

(k) Photo valtoic ceils, whether or not assembled In modules or
| | ‘made up info panels

|51, [ehapter, Deseription of Service Rate | condition
No. |Section  or (per

Heading cent,)
3 Heading 9954 | fil} composite  supply  of works | 9 r

{Construction | contract
services) as defined in clause 119 of section 2 |
af

| Centrol Goods ond Services Tax Act,

| | 2017,
| (i) Cﬂ.nﬁrr‘ur: tion services other [‘hpﬁl_. ] 3
| (ks ), (L el el fvil (aiL fwiti),
| 4N ixiune ful) g, |

| S

section B of the CGST Act then prescribes the tax Hability in case of fnter alio a
“composite supply”, as follows:
8. The tax liability on a compasite or o mixed supply shall be determined in the
Jollowing manner, namety:—
{al o composite supply comprising tweo. or Hore supplies, one of which is a
principal supply, sholl be treated os o supply of such princlpal supely: and

Relevant to the present matter, the definitions of the terms “composite supphy”,
“principal supply”, “goods”, “services” and “works contract” under Section 2 of the
£G5T Act, are also set out below:
(30) “compasite supply” meons o supply mode by o toxable person to o recipient
consisting of two or more taxable supplies of goods or-services or bath ar any
combination thereof, which ore naturally bundied ond supplied in canjunction
with each other in the ardinary coyrse of business, one of which is a princigal
supply

(90} “principal supply” megns the supply of goods or services which constitutes
the prédominant element of o composite supply and to which any other supply
forming part of that composite supply is ancillary

(52] "goods” means every kind of moveble property other thon money ond
 securities but includes actiohable claim, growing crops, griass. and things
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Vi

attached to or forming part of the fand which are ggreed to be severed before
supply or under a controct of supply

[102) “services” means onything other than goods, money and securities but
includes aetivities reloting to the wse of money or its conversion by cash or by
any other mode, from one form, currency or denormination, to another farm,
currency or denomination for which a separate consideration is charged

{115) “works contract” means g contraci for building, construction, fabrication,
completion, erection, instollation; fitting out, improvement, modification,
repair, maintenance, renovation, alteration or commissioning of any immovable
property wherein transfer of property in goods {whether as goods or In some
ather form) is invelved in the executian af such contrict

It is alse important to note that saction 2, which [z the definition section,
commances with the words “unless the context otherwise requires”, Accordingly, a
particular context may alter the definition of any particular term under Section 2.

taken in the Impugned Order frustrates the intent of the Legislature and renders the

entry for SPGS otiose:

12

13

14,

Without prejudice to the foregoing, i i submitted that under Section 9{1}, the
Government is enabled to issue notifications prescribing the rate qua “goods”,
#earvices™ or “hoth”. In the present Case, as per 5. Mo, 234 of Notification 1/2017,
the Governmant has chosen to tax solar productsin a particular manner:

Devices and parts
Solar power generating system all at 5%
Photo voitaic cells

Hence, the clear legislative intent is that at all levels, from part to system, GET will be
payable at 5. In fact, the effective rate for cuch contracts even prior to G557 was
approx. 3%, and an application of the “eq uivalence principle” also affirms that the
intent of the Government was never to tax the entirety of the goods and services in
relation to setting up an SPGSat a significantly higher rate of 18%.

Furthermore, 5.No. 234 covers a solar power generating "system”, when it i well
known that:

s A “system” would cover supply of goods and services necessary to create it;

= A “system” could be movable or immaovable.
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15.

16.

17.

18,

19,

20,

In this regard, the ward “system” {which is undefined under G5T) is to be understood
as follows:
* Ordnance Foctory vs. CCE, Negpur (2013 (295) ELT 800 {Tri-Mum}]
As per the Oxford Dictionory (Tenth Edition), the definition af the term
‘systeny” s “a complex whole, @ set of things working together as o
mechanism or interconnecting netwiark”, Similarly, the system is defined in
Chambers 20th Century Dictionary as “onything formed of ports placed
together or adjusted into o reqularand connected whole”,
= P. Ramanatha Aiyar's Advance Law Lexicon (5 Edition)
“System” means a set of inter-related or interacting elements

in terms of the aforesaid, given that 5. No. 234 refers to the fully interconnected
SPG5, the said entry refers to all of the parts/ components as well as the necessary
services to achieve such intercannection,

Accordingly, the clear intention of the Legislature is that the "system”™ must be taxed
at an aggregated level in whatever form it is; as 2 “system”; where all the value
elements which comprise the “system” must be taxed at 5%, It is well settled that in
Interpreting and applying a statute, no position can be adopted which would
frustrate the intent of the Legislature or defeat the chject and purpose for which the
provision was enacted, and-a purposive interpretation must be adopted (Coastal
Paper Ltd. vs. CCE, Vishakapatearn [2015 (322) ELT 153 (5C); Commissianer of Trade
Tax, UP vs. Viarun Beverages Lid, [2011 (267) ELT 147 (5CH; South Fostern Enm'ﬁ:eiﬂs
Ltd. vs, CCERL, M.P [2006 (200) ELT 357 (5C)]).

Even though Naotification 1/2017 is qua “goods”, relevant to the entry for “system®,
and likewise for other specified items at 5. No. 234 [such as plants, wind mills ete ),
the term “goods” in the context of its use under this entry of the Notification will
have to be interpreted consistent with the coverage speeified by the notification.
Therefore, qua a supply of & "system”, whether under one contract or more,
irrespective of the form in which the “system® is, the lewy of GST must be 81 5%;

The interpretation adopted by the Impugned Order, that all contracts for supply and
services qua SPGS must be treated as a “works contract” and taxed at 18% on the full
value, will render the tazing entry of SPGS wholly otiose/ nugatory. As per the settled
kaw, any such interpretation is always to be avoided (Qswal Agro Mills Ltd, vs. CCE
(1953 (65) FLT 37 (5C)]; Akbar Bodruddin Jiwani vs. GC (1990 (47) ELT 161 (SCJT).

“In the present case, the clear intent of the Legislature/Government is to tax 5PGS at

5}&- being a source of renewable energy. Accordingly, no such interpretation can he
iﬂ;lapted which would defeat this intention and place a3l SPGS contracts under the
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d1;

22

23:

18% rate bracket. However, the view taken in the Impugned Order will ensure that
the intent of the Government to tax the solar power generating system at 5% is
bypassed, and that the said system suffers tax at 18%, contrary to the clearly stated
and manifested intention of the Gavernment.

Fundamental interpretational error in the Impugned Order:

In the present case, the Impugned Crder has held that:

* Such type of contracts are commeonly understood to be works contracts
involving supplies of goods as well a5 services. Hence, the first issue to be looked
as is the aspect of works contract or composite supply. (refer Pg. B4 of the
Appeal Mema),

* In such contracts, the [ability of the contractor does not end with the
procurement of materials but extends till the successful testing and
commissioning of the system {refer Pg. 68 of the Appeol Mema.

* The requirement that 3 works contracts must be for “immovable property” is
met, as: {a) the size of the project gives it an element of permanency: (h) it
would not be possible or prudent to shift the plant from time to time: (c) the
words "commissioning” in the Agreement brings out the scale of operations; (d}
the project would be connected to the grid and is unlikely ta be shifted {refer Pg
77-78 of the Appeal Mema),

» Once it has been determined that the transaction is @ “works contract”, it would
be taxable as a “works contract”. Since we have elaborately discussed and
observed that the impugned transaction is'a “works contract” u/fs 2{119) of the
G5T Act, we need not even enter into the discussion as to whether the
impugned transaction is a ‘composite supply” ufs 2{3) of the G5T Act. (refer Pg.
78 of the Appeal Mema).

It is submitted that the aforesaid findings under the Impugned Crder are completely
unsustainable and bad in law, as the same completely misread the provisions of: (1)
Schedule W to the CGST Act pertaining to “works contract”; and (i) the rate
preseription for “works contract” under Notification 11/2017. Both as per Schedule ||
and Motification 1172017, the contract in question must first be a composite contract
and then it is to be determined whether it is a "works cantract” or not. Hence, the
appropriate sequence would be:

{f} Wheather the contractis a composite contract or not?

(B} 1T yes to (a), whether the contract is a "warks contract” or not.

(h) If yes to [b), then to the contract be taxed as 3 service.

If answer to (a) is “na”, there is no question of treating the transactions as a "works
conteact” and consequently taxing as a service. In this regard, the ohservation in the
Impugned Order {that once it has been determinad that the transaction is a “works
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24,

contract”, there is no need to enter into any discussion as to the transactions
involving & “composite supply”), is patently contradictory. When the Impugned
Order itself has held that the scope under the Agreement does not constitute a
"romposite supply”, there can be no guéstion of the transaction gualifying as a

“works cantract”,

The findings in_the Impugned Order that the SPGS is “immovabie property” are

erroneous and unsustainable:

The Impugned Order proceeds on the basis that the SPGS i an “immouvable
property”. The said findings are unsustainable in view of;

[#)

(i

(k)

The certificate praovided by the expert {i.e. qualified Chartered Engineer) which
clearly states that the SPGS is "highly moveable" as it is capable of being
dismiantied and re-assembled at another location {refer Pg. 138 gf the Appeal
Memo). The said expert evidence has nol been controverted in any manner,
the expert has not been cross-examined and no contrary evidence has been
brought an record as well. It is well settled that expert evidence can only be
counterad with expert evidence and 2 judicial/ guasi-judicial authority cannot
substitute his own views for that of the expert {Infer Continental {India} vs.
Union of Indie [2003 (154) £LT 37 (Guf)l] maintained in Union of indie vs. inter
Continental (India) (2008 (226) ELT 16 (SC)I; Abraham J. Thekaran vs. CCE

“Cochin [2007 (210) ELT 112 {Tri-Bang)] upheld in OCE vs, Innovdtive Foods Lid.

F2015 (236) ELT 20 (5C)]). Accordingly, the view of the expert on the mavability
of the SPGS ought to have been actepted.

The Ministry of Mew and Renawable Energy (MMNRE), which is the parent
Ninistry for solar projects, has also clarified, wige No. 283/11/2017-GRID
SOLAR dated 03.04.2018 [refer Pg 109 of the Appeal Memol, that the
structurals in relation to SPGS are not in the nature of “immeovable property”.
Being the governing Ministry guo iolar projects, and having the relevant
expertise on the subject matter, due credence ought to have been given to the
said clarification, instead of adopting a divergent view de fors any technical
understanding of the SPGS in the Impugnad Order,

As per the settled law in terms of a long line of judgements of the Hon'ble
Supreme Court, the relevant test for determining whether a given item is
movable or immovable {5 whether the affixation of the same is for the
purposes of the beneficlal enjoyment of the movable item (i.e. to ensure full
functionality of the movable item by providing structural support, ensuring it is
wobble-free etc.) or for the beneficial enjoyment of the immovable property
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im

(m)

T

li.e. construction of a building/ structure to enjoy and utilize the land). In
particular, it has been held that where the item can be dismantled and erected
at another location without destroving or damaging the item, the said item
would be mowvable and not immovable. Reliance in this regard is placed on the
fallowing:
s Sirpur Paper Mills vs. CCE, Hyderobad [1998 {1) S5cC 400)
» CCE ws. Solid and Correct Engg Works & Ors. [2010(175) ECR & (SC]]
« Boord of Revenue; Chepauk, Madras vs. K. Venkotoswami Naidu JAIR 1855
Maod 6201
o St Velayuthaswamy Spinning Milfs vs. The Inspectar General of
Registration and the Sub Registrar (2013 (2] CTC 551]
» Perumal Naicker vs. T, Raomaswami Kone ond Anr. [AIR 196% Mod 344]
* CBEC Circulor No. 58/1/2002-CX daoted 15.01.2002

It is submitted that the last judgement in the aforesaid line of decisions on the
issue, which prescribed the overarching tests for determining whether an item
is'movable or immovable, is the judgement in Sofid and Correct Engineering
{sugra). It is this judgement which requires to be followed and applied, as

‘opposed to the strong reliance placed by the Impugned Order in TTG industries

Ltd. vs. CCE, Jaipur [2004 (167) ELT 501 {5C} where a conclusion was reached
that hydraulic mudguns were immovable based on the specific processe:s
invalved and the manner in which the equipments were assembled and
erected. In fact, the decision in Solid ond Carrect [supra), while laying down the
definitive tests on this movability/ immovability, has also distinguished the
decision in 774 Industries [supra) at paragraph 32 on this factual basis.

In this regard, it is also submitted that the various precedents have nat laid
down a requirement that the iterm must be capable of being moved as such to
another |ocation  without dismantling,. The relevant judgements only
contemplate that the tem must be capable of being dismantied and re-
assembled at anather location without being destroyed in the process. in this
regard, the conclusion in the Impugned Order that the 5PGS is “immovable
property” as it could not be shifted without first dismantling it and the re-
erecting it at another site, is wholly erroneous, and contrary to the test
éstablished by the Hon'ble Apex Court.

Itis further submitted that the test is not one of whether the items are, in fact,
dismantled and moved by an assessee, but whether they are capable of being
dismantied and moved from one to another (refer Quality Steel Tubes (P) Ltd.
vs. CCE, LLP, [1995 (75) ELT 17 {SC}; Triveni Engineering & Indus Ltd. vs. CCE
(2000 {1200 ECT 273 (5C)]).
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5.

26,

27

28,

{e] Even under GST (for the purposes of disallawing input tax credit under Section
17{5) of the CG5T Act), a distinction has been drawn between “immovable
property” and "plant and machinery”. The term “plant and machinery” is
defined to mean “ppporgtus, equipment, and machinery fixed fo earth by
foundation or structural support... and includes such foundation ond structura!
supports”. In this regard, it s also to be noted that for GST purposes, a
telacammunication tower has specifically been treated as being in the nature
of “immovable praperty”, and not as “plant and machinery”. It is; therefore,
submitted that the decision in Bhort! Airtel Ltd. vs. OCE I.Eti'M SCC0Onine Bom
807! is distinguishable on this basis under G5T, in as much as the statute itself
views telecommunication towers a5 being in a distinct category from plants
{such as a solar power plant).

In wiew of the aforesaid, the SPGS is not in the nature of “immovable property”, and,
therefore, cannot qualify as a "works contract”. Consequently, the agreements
cannot be taxed as a service at 18%,

Without prejudice, the transaction is in any event not a “works contract”, but Is
taxable per the principal supply, at a rate of 5%:

Without prejudice to the foregoing, a “works contract” will still not be constituted, as
& "waorks contracts” by definition is & contract for construction which also involves a
transfer of title/ ownership in goods, The predominant element is, therefore, that
there must be a contract for rendition of services, viz. construction services,
Accordingly, where the predominant element is supply of manufactured goods which
are imparted, or, locally procured, the definition of “works contract” will dearly not
be satizfied.

Furthermore, works contract being a specie of composite contract (which determines
taxability gua the principal supply), in order to be taxed as aservice, it is:a natoral
corollary that a "works contract™ must principally be for the supply of services. In
view thereof, in the instant cdse even if the two agreements are taken together, as
service is not the principal supply, it cannat be treated as 2 “works contract”,

Rather, the principal supply, in terms.of both customer perception and as a value
propasition, is clearly the supply of the goods (particularly, the PV module). On this
basis, the entire supply would merit taxation at the rate of 5% under 5 No. 233 of
Notification 1/2017.
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IssuE Mos. (i) & (iii):

29, All parts/ components supplied on a standalone basis or by sub-contractors are liable
to G5T at 5% as!

{ii} The entire solar power generating “system” is taxable at the rate of 5% as per
S No: 234, Accordingly, any and all goods required for the creation of the
swstem would qualify for the 5% rate under this entry {refer submissions at
paragraphs 23 to 28 hereinabowe).

{ili} In any event, as per a plethora of precedents and CBEC clarification {largely in
the context of solar projects and windmill projects), it is settled law that parts/
components of a system would equally merit the rate prescription for the

“system™:

Rajasthan Electronics & Instruments Ltd, vs. CCE, Jaipur [2005 (180] ELT
481 (Tri-Del]]

BHEL vs: CCE, Hyderabad [2008 {223} ELT. 609 (Tri. - Bang. |

Phenix Construction Technology vs. CCE, Ahmedabod-if {2017-TIOL-3281-
CESTAT-AHM]

Jindal Strips Ltd. vs. ©C, Bombay [2002-TIOL-347-CESTAT-DEL-LB]

Gemini Instratech Pvt. Ltd. vs. CCE, Nashik [2014 (300) ELT 446 (Tri-Mum)]
Elecon Engineering Co. Ltd. vs. CC [1998 (103} ELT 385 (Tril]

Pushpam Farging vs. CCE, Roigad (2006 (183) ELT 334 (Tri-Mum)]

CCE vs. Megatech Control Put. Ltd. [2002 {145) ELT 373 (Tri-Chenngi]]
Circular Mo, 1005/15/2015-CX daoted 20.10.2015

{iv) Natification 1/2017 states that "The rules for the interpretation of the First
schedule to the Customns Tariff Act, 1975 {51 of 1575), including the Section and
Chepter Notes gnd the General Explanatory Notes of the First Schedule shall, 5o
far as moy be, apply to the interpretation of this notification”. In relation to the
classification of the SPGS under 5.Mo. 234, it would be relevant to refer to the
Section Motes to Section XV of the Costoms Tarlff, as reproduced below:

2. Subject to Note 1 to this Section, Note 1 to Chopter 84 and to Note 1 to
Chapter 85, purts of machires {not being parts of the orticles of heading
8484, 8544, B545, 8546 or 8547) ore to be classified according to the
following rules :

{a) parts which are goods included in-any of the headings of Chapter 84 or
85 (other than heodings 8408, 8431, 83448, 8466, 8473, B487, 8503, 8522,
8520, 8538 ond 8548) ore in all coses to be classified in their respective
headings:
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(b} other parts, if suitable for use solely or principally with a porticular kind
af machine, or with o number of machines of the some heading {including o
muachine of heading 8475 ar 8543) are to be elassified with the machines af
thot kind or in heading 8409, 8431, 8448, 8456, 8473, 8503, 8522 8579 gr
B538 os approprite. However. ports which are equally suitoble for use
principally with the goods of headings 8517 and 8525 to 8528 are to be
clossified in heoding 8517

4. Where g machine (including o combination af machines) consists of
individual components (whether separale ar interconnected by piping, by
transmission devices, by electric cables or by other devices) intended o
contribute together to o cleanly defined function coversd by ane of the
heodings in Chapter 84 or Chapter &3, then the whole falls to be classified
in the heading sppropricte to that function.

In terms of the afaresaid ch apter Notes, it is submitted that:

= Under Mote 2{a}, parts which are goods covered under any heading are to
be classified thereunder. As the PGS (l.e. a5 a system) is covered under &,
No. 234, all parts/ components necessary to  create the said
nterconnected “system”™ woyld qualify for the 5% rate.

* Under Note 2(b), parts suitable for uge solely or princlpally with the SPGS
would be classified along with the SPGS, and would also be eligible for tha
5% rate,

= Most importantly, where a series of individual components are intended
to contribute together to a clearly defined function (in this case, solar
power generation), the appropriate classification is under the entry
relevant to that function. On this basic as well, all parts/ components
which go to create the interconnection SPGS as a “system” would attract
the 5% rate of GST.

30. In view of the foregeing, even 2 supply of parts/ companents by the su b-contractor
would equally merit the 5% rate of GST.

HEARING

The appellants were heard on 02.07 2018 where the appellant reiterated the
submission made in the application filed before the Advance Ruling Appeflate Authority, The
appellant alse made additional written submissions on (2.07.2018 reiterating all the
submissions made in the application and certain additional grounds also. Copy of the
additional submission was enclosed to the appeal. Both the submissions of the appellart are
kept on record.
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FINDINGS

We have heard both the parties and have gone through the ntire case records and
written and oral submissions made by the appeliant as well as by the respondent.
The tmain Issue to be decided is (i} Whether contract far supply of /construction of a
salar power plant, wherein both goods and services are supplied, can be construed
1o be a composite supply in terms of saction 2{30) of the Central Goods and Services
Tax Act, 2017 4s claimed by the appellant or the same is works contract services as
per the ruling made by the AAR. The other two issues raised by the appeilant in this
present appeal will be decided in terms of the findings of the above said issue.
it is seen that there’is a single contract for supply of '60 MW /B1 MW Sclar Power
Flant' in the State of Karnataka and the owner has appointed the appellant for
supply of the “Salar Power Plant’ which as per |B) of the agreement includes
‘epginesring, design, procurement, supply, development, testing and commissioning
of the Plant” as per Scope defined in the Schedule of the Contract.

As per (3) of the Agreement which defines the ‘SCOPE OF THE CONTRACT', the
following is given:-
The Contractor shall supply all equipment s per the terms of the contract and
in accardonce with the execution schedufe to the plont site and complete
development, installation and commissioning of the Warks in gccordance with
Technical Specification, Applicable law, Applicable terms and the terms of this
sontract, in addition ta the detoil drawings finalised during engineering.

The total scope of the contract is set out under schedule-1 which says the following:
"The contractor would be responsible for supply ‘of Eguipment and
undertake all necessary octivities anciifary te such supplies [such as erection,
civil work etc.) to ensure complete supply of Solar Power Plgmt.”

s per Clause 4.2, which defines the ‘Obligations of the Contractor’, the contracior
is required to do the following,-

i} Design and engineering of the plant as per Schedule-2 [Technical specification.

ii} Procure the equipment as per the schedule-4 {Execution schedule).

i} Canstruction of civil structure or building,

iv] Insurance required during the transportation of eguipment, supplies by the
contractor and insurance required for its representative, engineers and labors until
commissioning

v) Supply of such items. and materials which are needed for installation,

commissioning and normal operation of the plant.....

viil The Contractor is alsa responsibile for providing or causing the provision of skill
personnel, skill and unckilled tabor....., technician, material aquipment required for
sxecution and completion of the scope of the contract and all equipment,
machinery, items, materals as required for the safe development and
Commissioning of the works.

Clause §.1 of the contract says the following:-
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38.

&.1. Contract Price ond Advance

fiii} The Contract Price sholl be poid by the Owner in gccordonce with the
Poyment Milestones specified In the Schedule 3 {Contract Price and Payment
Milestones); and shall include all costs and charges incurred towards performonce
af the Scope of the Contract gnd all obligotions as set out under this Controct.

Clause 155 of the Agreement deals with the ‘Commissioning’ aspect of the

ArreEentent.
Clause 15.5. Commissianing

i) LUpon being ready for Commissioning, the Contractor sholl provide the Owner or
the Owner’s Representative, 5 (five] Business Days’ written notice for being
present at the Commissioning {"Notice of Commissioning”). in this regord. the
following shall be the pre-requisites far achievement of Commissioning:

(a} successful instaliotion, testing end Commissioning including generation of
electrical energy and charging of 100% DC capacity of Relevant MW size of the
Plant;

{b) the Plant is mechanically and electrically completed meeting minimum
functional, technical and safety requirements;

{c) the data ocquisition system has been commissioned and able te log data os
required by the utility;

id] that the Plant has been continuously running for a minimum period of 3days
except for minor faults ond Grid non- availabifity.

Let us also see the clause 20 about the Risks and liabilities.

20. RISKS AND LIABILITIES

20.1. The risk and liabilities pertaining to oll the equipment provided and to
the development, design, procurement, supply, development, construction,
testing and commissioning af the Plant shall be borrie by the Contractor till the
completion af the Plant. This Is notwithstanding the foct that the decument in
title of the equipment imported and supplied is directly transferred to the
Owner by way of High Seas Sole, or the other equipment domestically supplied
by the Contraoctor are priced separately under this contract for commercial
convenience, but the risk and Nabilities occruing in relotion to oll those
equipment shall remain with the Contractor tilf the completion of the Plant,

As per the Appeflant, since the Scope of work indudes the provision of goods and
services the entire contract is ane turnkey EPC contract and hence would qualify as a
‘composite supply’ within the definition of the term as given under Section 2{30) of
the CGST Act.. It is also their contention that the principal supply in such caze is the
provision of geods and hence the entire contract shiould be taxable @ 5%.

The term ‘composite supply’ is given under clause (30 )Jof Section 2 of the CGST Act,
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40.

acomposite supply” means a supply mode by o taxoble person to.a recipient consisting of
swa or more toxoble supplies of goods ar services or both, or any combinotion thereof,
which are noturally bundied and supplied in conjunction with each other in the ordingry
caurse of business, one of which is @ principel supply;
iitustretion.— Where goods are packed and transported with insurance, the supply of
goods, pocking materials, transpart crd Insurance is 6 composite supply and supply of
goods is'o principol supply;
It is impartant to see the definition of ‘principal supply’ and goods along with the same.
“orincipal supply” megns the supply of goods or services which constitutes the
predominant element of o composite supply and to which any other supply forming port
of that compasite supply is ancillory;
A reading of the definition of ‘composite supply” shows that there shauld be-

a.  Twoor more taxable supplies;
Of goods or services or both;
Or in combination thereof;
Which are naturally bundled and supplied in conjunction with each other;
In the ordinary course of business,
‘One of which is a principal supply.

o S - O

The contract fulfills the condition of composite supply. There 15 a su pply of goods and
services. They are naturally bundled in the sense that the goods and services may be
required to fulfill the intention of the buyer in’ giving the contract. The supply of
goods and services are provide as 3 package and the different elements are integral
to flow of supply ie. one or more is removed, the nature of the supply would be
affected. Thus, from a reading of the entire contract as well as from the definition of
composite supply what can be easily gathered is that the buyer has given a contract
for setting up Solar Power Generating Supply to the appellant and therefore it is
single composite supply of goods and services and installation thereof.

In order to understand the scope of a ‘composite supply’ and also to know what may
he the criteria to judge a supply as a ‘composite supply’, the CBIC has published an -
flier on the subject. As per the e-filer, ‘Composite supply” entails the concept of
‘naturally bundied supply’, and whether services are bundled in the ordinary course
af business would depend upon the normal or frequent practice followed in the area
of business, It also says that in order to qualify for 3 composite supply one of the
characteristic would be that ‘rone of the individual canstituents are able ta provide
tha accential character of the service’. What is the nermal frequent practice in the
trade can be ascertained from the following indicators,-

n”\_.HThe participation of the consumer or the service receiver, If large number of service
"[eceiuers af such bundie of services reasonably expect such services 1o be provided
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as a package, then such a package could be tréated as natu rally bundled in the
ordinary course of business,
Majority of service provider in a particular area of business provide similar bundied
of tervices.
The nature of the various services in a bundle of services will also help - in
determining whether the services are bundled in the ordinary course of busingss. If
the nzture of services is such that one of the services is the main service and the
other services combined with such service are in the nature of incidental ar ancillary
services which help in better enjoyment of 3 main service,
» The other instructive indicators can be the following:-

&) There is a single price or the customers pays the same amount,

B No matter how much of the package the actually received.

] The elements are normally advertised as a package.

d) The different elements are not available separately.

From the application of the above indicators we hold that the contract for providing
the design, precurement, supply, development, testing and commissioning of the
Flant which includes the supply of both goods and services is a composite supply as
per the definition in the Act. There are two taxable supplies- one of poods and the
other of services and they both are naturally bundled and it is natural and alca a
practice to expect that the contractor who will supply the goods will alsa supply the
services alongwith it In the business of contracts for the Solar Power Generating
system, it is a practice to provide a Plant 35 a whale alopg with the supply of
services. We differ with the order of the Advance Ruling Authority in this respact

WHETHER IMMOVEABLE PROPERTY

Now though we have come to the conclusion that the same is a camposite supply,
we have to decide the issue about what would be the principal supply and whether it
would be a supply of services or supply of goads. The ARA has held that the
impugned transaction for setting up and operation of 2 solar photovaltaic plant
which is in the nature of 3 ‘'works contract’ in terms of clause 1112} of Section 2 of
the G5T Act, and hence, should be taxable at the rate of 18%. The magt question is
therefore is whether the agreement hefore us is a 'works contract’ as defined in
clause {119) of section 2 .of the CGST Act. The definition of works contract e
reproduced below.

(113) “weorks controct” means @ confract for bullding, constriction, fabrication,
completion, erection, instellation, fitting out, improvement, modification, repair,
maintenance, renovation, afteration or commissioning of gny immovoble property
wherein transfer of property in goods (whether as goods or in some other form) is
involfved in the execution of such contract:
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Clause 6 of the Schedule 1l lists the two composite supplies which shall be treated as

supply of services. Clause 6la} of Schedule Il of the CGST Act states that Works
Contract a5 defined in Clause (119) of Section 2 of the CG5T Act shall be treated as
‘supply of services’. .
From the definition it is clear that it defines only those supplies as works contract
which are contracts for building, construction, fabrication etc of any immovable
praperty. Whether the erection of the Solar Power Generating System’ amounts to
erection of immovable property? In order to answer this question, we have to go
through the clauses glven in the agreement brought before us.

It can be seen fram the definition that “Works Contract’ involves activities of
building. construction, fabrication, completion, erection, installation, fitting out,
improverment, modification, repair, maintenance, renovation, afteration or
commissioning 'of any immovable property wherein transfer of property in goods
(whether as goods or in some other form) is involved in the execution of such
contract. However, these activities should be in terms-of immovable property. In
order to decide whether the transaction is a works contract it is for us to decide
whather it i3 in terms of immovable property. The term ‘immovable property’ has
not been defined under the GST Act, The appellant has submitted certain
judgements in his favour and after going through them, we find that the following
principles emerge:-

s If a machine is attached for operational efficiency, it does not become
immoveable property.

s “The degree and nature of annexation is an important element for
consideration; for where 3 chattel is 30 annexed that it cannot be remaved
without great damage ta the fand. it affords a strong ground for thinking that
it was intended to be annexed in perpetuity to the land.” The English law
attaches greater impertance to the obiect of annexation which is determined
by the circumstances of each case. One of the important considerations Is
founded on the interest in the land wherein the person who causes the
annexation possesses articles that may be removed without structural
damage and even articles merely resting on their own weight are fixtures
only if they are attached with the intention of permanently improving the
premises. The Indian law has developed on similar fings and the mode of
annexation and object of annexation have been applied as relevant test in
this country alsa,

» If the fixing of the plants to a foundation is meant only to give stability to the
plant and keep its operation vibration free then it cannot be called as
Immoveable property’. .

‘s [f the setting up of the plant itseif is notintended o be permanent at a given
place and if the plant can be moved and 15 indeed moved after the road
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42.4

-

construction or repair project for which it is set up is completed, then also it
cannot be termead as ‘Irmmoveable property’.

30 what to be seen above is that in deciding whether a property is movable property
we have to see what is the mode of necessary annexation and the object of
annexation. If object is so annexed that it cannot be removed without causing
damage to-the land then it gives a reasonable ground for holding that it was
intended to ke annexed in pérpetuity. Also whether the intention of the parties
while erecting the system was that the plant has to be maved from place to place in
the naar future would also make a difference, We have to see by relying upon the
above principles e 1) mode of object of annexation 2| made of annexation whether
the plant was installed merely to miake it wobhle free or it is affixed to the earth.
Also, it needs to be seen whether ‘the setting up of the plant itself is not intended to
be permanent ot a given place. The plant can be moved and is indeed moved after
the road construction or repair project for which it is set up is completed,”

Mow, that we have discussed the above judgments, we shall see whether the present
Istue ie. grection of the SPGS would Be termed as immovahle property. This neads
ta be done by criteria given by the various judgements.

Let us first understand what is meant by a Solar Power Generating System. The main
equipment which as a whole constitutes a solar power generating system are solar
panel consisting of solar cells (known a5 solar- 2V madule), strin g5 {series of multiple
PV modufes), string inverters, inverter to convert from DC power-to AC power,
Switchgears, Transformers and transmission lines ete. The entire mechanism af 2
PG5S that sofar panels/PV modules are connected together tocreate a solar array.
Multiple panels are connected together both in parallels and in series to achieve
higher current and higher voltage. The electricity produced by solar array is direct
turrent, and therefore; inverters are required to convert Direct Current into
Alternating Current and connection to utility grid is made through High Voltage
Transformer;

The appellant has submitted in the write up that in'setting up of 3 solar power
generation plant, the following steps ara involved:

5oil and Topo Survey
Plant coardinate fixing, Boundary fencing and Plant layout
T/L 5urvey, Piling, Building Construction
structure erection, inverter erection, equipment foundation
Charging transmission, DT system erection, module mou nting
BC cabling
Commissioning of the solar power plant.

As part of the services contract, various services are provided incly ding the following:
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Construction of complete buildings including control rooms and inverter rooms,
roade and drainage system, boundary walls/ fencing, bore wells

Al civil and foundation works for switchyard, solar plant and all other eguipment
Site enabling facilities

Leveling and grading

Erection, commissioning and testing for solar modules, mounting structures, power
transformers, inverters, SCADA, complete switchyard, Inverter tra nsformers,
connectors, earthing linés etc,

There are generally two types of Solar Power Systems 1) Raof mounted 22) Ground
mounted. The Solar Polar Generating System in the present case i5 a ground
mounted or ground based Solar Power System. A simple ground mounted system
{for a home) , reguires a customized positioning at the perfect angles for absorbing
sunlight, In a ground meunted system, good planning is a big part of placing solar
panel ground mounts a5 the installer has to choose a location that receives the ideal
amount of daily sunlight and uses space effectively, Installing ground-meunted solar
panels ahways starts with building a stable base. Traditional ground-mount systems,
essentially all work the same—systems ancher to the ground and hold a large
number of stacked panels, often two but cometimes three or four panels high. Two
rails usually support each panel, whather oriented in landscape or portrait. The
anchoring to the ground is the tough part of these instaliations, 35 there are many
different types of foundations. IF the <ail is clear of debrls, steel beams are driven
into the ground and the racking system is attached te the beams. If ground
conditions are not suited for smoothly driven bearns, anchor systems may be use d—
helical piles, ground scraws, These can fake more time to install as they have to
power through boulders and other large debris. It is usually a more complicated
installation: process than putting selar panels on a roof, When you have a roof
istallation, half of the structure Is already built. All one has to dio is to install racking
and the solar array. However, with a sround mounted system, you essentially have
ta bulld the structure of the roof from scratch, so the selar panels have som ething to
sit pn. This means looking into or a deep examination of certain soil types, strict
building codes, and earthquake risk. In that case, a soil engineer would look at the
soil to determine its type and make adjustments to the foundation size and
requirements of the design

Onee the foundation is ready, then one can start building pole mount systems and
mietal framing to hold the panels and other components. After building a frame and
checking the foundation work, the panels are installed. The panels have to be
carefully positioned. Finally, panels are wired to the inverter, trenches are dug and

connections between the system and the property’s electrical panel or solar home
‘battery Is buried.



2.6

What is described above is a solar power system for 3 home. What we have in the
instance is a "WHOLE SOLAR POWER GENERATION SYSTEM." One look at the
Agreements glves an idea of the scope of the work. The array of goods includes
Solar PV Moedules Inverters and inverter Transformer, Tracker Co mponants, Module
Mounting Structure, Switchyard Supply, Transmission Line Supply, AC/DC Cables
[Lhain Link Fencing Battery Charger, Power Transformer, LD Switchgear and
complete switchyard, Inverter transformers and auxiliary transformers, Battery and
battery charger, SCADA system,; Module cleaning system, lllumination and
ventilation system, Earthing system Site enabling facilities and Mandatory spares.
The nitial steps includes the drawings and detailing of tha systent.

The activities given in Schedule-1 {Scope of wark) shows that the Obligation of the
Contractor amongst other things includes Plant infermation and ‘Plant Information”
in turn includes works relating to ‘Plant land" which in turn includes identification of
land, legal due diligence, registration of land, fencing of land, storage yard for storing
the materials etc. and module mounting structure.

The works relating to 'Module Mounting Strectere’ includes soil testing, contour
survey, levelling of land, laying of foundation, drilling of holes for foundation and
erection of the MMS L. Module Mounting Structure. It also includes erection and
installation of solar side module and solar inverter which forms the core of the SPGS,
As far as works relating to solar inverter is concerned, it is not only restricted to
include the procurement of invertor but aiso entails construction of inverter room,
selection of underground cables, laving of cables ete.

The Scope of work includes fine detall regarding the electrical work involved. The
electrical work is not-only limited to the proturement of the equipment but alsa
includes laying of cables, digging of trenches far laying of cables and sarthing system.
Further the Scope of work extends to laying down of the OHT fine which Includes line
survey, procurement of materials and erection of poles.

ltem 10 of the Schedule-1 shows that (ot ‘of approval and permissions are required
not only for transportation of materials but alse far payment of land related taxes,
apprﬂﬁl from local bodies, environmental clearance, NOC from utilities, final
eccupancy appraval and commissioning certificate as well as their requisite approval
fram KPTCL and other government agencies, The above itself shows the huge work
and detailing of the project.

Clause 4.2 refers to the 'Obligation of Cantractor’. The Obligation of the contractor
include amongst other things design and engineering of the Plant, procurement of
the equipmient, construction of the civil structure or obtaining of the necessary
approval for land labour etc,

Clausé 5 of the contract delineates tha scope of designing and engineering. It
detaiis that the contractar shall design the Flant and also submit the drawing
layouts, specification and calculations for the approval of the ewner,
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» Clauseld which pertains to Schedule and Extension of Time' says that * the Owner
and the Contractor agrees that the time is of essence of this Contract and subject to
the terms of this Contract, the Contractor shall execute the entire scope of Works to
achieve Commissioning as per the below schedule'.” 'Commissioning ‘means the
functional operation of Plant following the installation and energization of
Evacuation Infrastructure to Grid Substation and Installation and energization of the
Plant to the Evacuation Infrastructure , subseguently and the evacuation of power is
possible from the Plant to the Grid Substation’,

o Clause 15.5 refers to the detalls regarding the commissiening of the project. The
requiremeant for achievement of Commissioning includes the following:-

a) Successful installation, testing and tommissioning including generation of
electrical energy.

b} The Plant is mechanically and electrically completed meeting the functional,
technical and safety requirement.

c) The data acquisition system has been commissioned.

d} The Plant has been contlnuously running for minimum peried of 3 days.

¢ Clause 20 which refers to labilities provided that all the risk and lizbilities shall be
borme by the Contractor till the completion of the Plant. It is only of the completion
of the Plant that the risk and liabilities are shifted to the owner.

&ll of the above (| guoted from the details given by the appellant) goes to show that. the
grection of the solar power generating system is not as simple or movable as it is made out
to be. It is an entire system comprising a variety of different structures which are installed
atter & lot of prior work which involves detailed designing, ground work and soil survey. As
said earlier, the amount of drawings done indicates the magnitude of the work done. Solar
systems tend to be tailored specifically to fit the dimensions and orientation of the neads of
the project. It is not easy to move them from one place to the other. Rather moving them
from ane place to other would be imprudent. Moving them to a new location would mean
retrofitting the system on to a property they simply weren't designed for, meaning that they
would be much less efficient. It would not be in the interest of the buyer to move it from
one place to the ather. Thus, the project fulfills: both the conditions of an immoveable
property = The mode of annexation shows that the groundwork, being the necessary
foundation, is an important part of the project. The object of annexation, as said earlier,
cannot be to make it movable from one place to the other, it simphy cannot be equated to
the Asphalt mix {the issue in Solid &Concrete Engg) which was intended to be moved from
one place to another. In the present case, we have seen that the detailing of the system
being what it 15, it cannot be called a “simple machine’ by any stretch of imagination. The PV
module may be an important part of the system but what is intended to be bought 15 not
the PV module but an entire system. Thus, we affirm the conclusion drawn by the ARA that
the Apreements made lead to the erection of a Solar Power generating System,
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We shall refer to certain judgements in this regard. The Advance Ruling Authority has
refarred to the Supreme Court judgement in the case of M/S. T.T.G. Industries Ltd,,
ws Collector Of Central Excite, ....on 7 May, 2004 Appeal (civil) 10911 of 1996, The
contract here was for the design, supply, supervision of erection and commissioning
of four sets of Hydraulic Mudguns and Tap Hole Drilling Machines required for blast
furnace and the issue was whether the same is immoveable property. The Apex
Court observed ™

" Keeping in view the principles loid down in the judgments noticed above, and
having regard to the facts of this case, we have no doubt in cur mind that the
mudguns and the drilling mochines erected at site by the-appellant on a specially
made conerete platform at o level of 28 feet above the ground on a base plate
secured to the cancrete plotform, brought into existence not excisable goods but
immovable property which could not be shifted without first dismantling it ond
ther re-erecting it ot another site. We have eorlier noticed the processes
invalved and the manner in which the equipments were assembled ond erected.

We have also noticed the volume of the mochines concerned and thelr welght.
faking oll these facts into consideration and having regard to the noture of
structure erected for basing these machines, we are scrh'sﬁéd that the judicial
member of the CEGAT was right In reaching the conclusion that what ultimarely
emerged a5 o result of processes undertaren and erections done cannot be
described as “goods” within the meaning of the Excise Act and exigible to excise
duty.™

In the above case, the Supreme Court togk note of the fact that the various
components of the Mudguns and the Drilling machings are mounted piece by piece
an a metal frame, and the components are lifted by a crane and landed on a cast
house floor 25 feet high. The velume 2nd weight of these machines are such that
there iz nothing like assembling them at ground level and then lifting them to a
height of 25 feet for taking to the case house floor and the ta the platform over
which it i mounted and erected. It chserved that the machines cannot be lifted in an
assembled condition and after taking note of these facts, it concluded that the same
is immoveable property, The Court further held that it cannot be disputed that such
Drilling Machine and Mudguns are not equipment which are usually shifted one
place to another nor it is practicabie to shift them frequently, The court also
referred to its own judgments in the case of Quality Steal Tubes {P) Ltd. 75 ELT 17
(5C} and Mittal Engineering Works (P} Ltd. 1996 (88) ELT 622 (5C}. In the case of
Quality 5teel Tubes (cited supea), the court held that goods which are attached to
earth and thus become immovable did not satisfy the test of being goods within the
meaning of the Act. It held that tube mill or welding head is immovable property. In
the case of Mittal Engineering Works, the issug was whether mono vertical
erystatlisers is goods (in which case it would be excisable or immovable property),
The mono vertical crystallisers is fixed an solid RCCSlab. It consists of battam plates,
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banks coils, drive frames, supports etc. It is a tall structure rather like 2 tower with a
platform, |t was decided by the Court that the said product has to be assembled,
srected and attached to the earth by a foundation and therefore not goods but
immovable property.

We shall also refer to the Supreme Court decision in the case of Duncans Industries
Ltd vs State Of U.P. & Ore an 3 December, 1999 where the 5C had to decide whether
the 'plant and machinery' in the fertilizer is goods' or immoveable property. The
Apex Court held that the same is immoveable property and observed the following,”
"The guestion whether o machinery which is embedded in the earth Is
movable property of an immovable property, depends upon the focts and
circumstances of each cose. Primarily, the court will hove ta take inte
consideration the Intention af the parties when it decided to embed the
machinery whether such embedment was intended to be temporary of
permonent. A coreful perusal af the agreement of sale ond the conveyonce

deed along with the attendant circumstences and toking into considerotion

the nature of machineries involved clearly shows that the machineries which

hove been embedded in the earth to constitute o fertiliiser plant in the Instant

cose, are definitely embedded permonently with a view to utilise the same 05

a fertilicer plant. The description of the machings as seen in the Schedule
attached to the deed of conveyance aiso shows without any doubt thot they

were set up permanently in the land in question with o view o opergte @
fertilizer plant ond the same was not embedded to dismantle dnd remove the

same for the purpose of sole 05 mochinery at any point of time. The focts os

could be found also show that the purpose for which these mochines were
embedded was fo use the plant ¢s o factory for the manufacture of fertiliser

at various stages of its production. Hence, the contention thot these machines
should be treated os movahles cannot be accepted.”

Thus what can be seen from the above is that when machines are embedded with
no visible intention to dismantie them and they are intended to be used for a fairly
long period of time, they are ‘immoveable property’.

The Authority for Advance Ruling has also referred to certain clauses and argument
in support of the finding that the contract leads to erection af Immovable property.
We agree with them when they say that the definition of Solar Power Plant - “mearn
EOMWAC 81MWDC Solar Power Plant to be Supplied, installed and Commissioned at
the Plant Site by the Cantractor, which is forming part of the solor power generating
system”, The contract would be is to develop a 60 MWAC/ 81 MWDLC solar power
plant for onward saie of power to its consumers. |t is @ big project and has a
permanent location. Such a plant would, therefore, have an inherent element of
permanency. Further, here the output of the project ie the power would be
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available to an wdentifiable segment of consumers, Thus, this cutput supply would
involve an element of permanency for which it wauld not be possible and prudent to
shift base from time to time-or locate the Plant elsewhere at frequent intervals.

The appellant has produced a certificate from a Chartered Engineer stating that the
“Solar Power Plant is made of equipment which are largely moveable in nature, if
reguired, the equipment can be moved from ane land parcel ta another. This may
happen in cases where there is a requirement to shift the whole Solar Power Plant
from one area to another area or is being sold to a party who intends to install/set it
up in another area, the equipment installed can be dismantled and reassembled at
the new land parcel with material’. It may be true that the Solar power plant can be
maved from one place to other but for the enjoyment of the equipment ar for the
smooth generation of electricity the panel is required to be affized to the earth. Also
of paramount importance here is the ‘object of annexation’. 15 there an intent to
move the plant from ane place to other? Of course, mot. There is mo feasibility in
maoving the plant from one place te ancther. There can be no intention of both the
parties to move the plant from one place to anather. The fact that it can be moved is
Immaterial.

The applicant has also produced a letter from the “Ministry of New and Renswable
Energy’ dt 3.4.2018. However, the same denoctes the understanding of the Ministry
regarding the GST treatment for solar séctor and cannot be taken a5 legsl
advice/opinion. The letter itself clarifies in the end that the same is pot a legal advice
or an opinion. The issue of classification or determination of the agreements have to
be done with respect to the laws and relevant provisions.

The appellant has also produced order of the CBEC under Section 378 [Order Ma
58/1/2002 —CX dt 15.1.2002). The order gives directions as to what would be
excicable goods and what are not (immoveable property). The clarification says in
Para 5 (i} that “Tumkey projects like Steel plants, Cement Plants , Power plants ete
invalving supply of farge number of components |, machinery, equipment, pipes and
tubes ate for their assembly [instaliation/ erection/integration/inter-connectivity on
foundation/civil structure etc at site will not be considered as excisable goods for
imposition of central excise duty =the components would be dutiable in normal
course,” The clarification therefore holds the erection of plants as immoveable
praperty and not goods.

The appellant has submitted that under Section (1), the Government I enabled to
issue notifications prescribing the rate gqua “goods”, “services” or "bath”. In the
present case, as per 5. Mo, 234 of Motification 1/2017; the Government has chosen
to tax selar products in‘a particular manner:
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Solar power generating system
Photo voltaic cells

Hence, the clear leglslative intent is that at all lavels, from part to system, G5T will be
payable 2t 5%, In fact; the effective rate for such contracts even prior to GST was
approx. 3%, and an application of the “equivalence principle” also affirme that the
intent of the Gavernment was never to tax the entirety of the goods and services In
relation to setting up an SPGS at a significantly higher rate of 1B%.

The said notification is reproduced balow:

Devices and parts
all at-5%
A

51 Ne. E.!rﬁptEr,a" Description of goods
Heading / *
Subheading/
Tariff item
234, ._34_,'_3'5 or 94 _Fﬂ]iltl:'b;'.i_r]g renewabfe_eFErgﬂ--deuims & pﬁES_ fnr_:fherr_
muonufactire

(a) Bio-gas plant

(b} Sodar power based devices

' {c} Saiar power generating system
f (d) Wind mills, Wind Operated Electricity Generator

(WOEG)

(e] Waste to energy plants / devices

(f} Selar lantern / solar lamp

(g] Oceon waves/tidal waves energy devices/plants

fh] Photo veitaic cells, whether or pot assembled in

modules or made up into panegls

The abowve description in the notification shows the description of goods as
‘Following renewable energy devices and parts for their manufactura’. The term
‘devices’ is very jmportant here. A device means an object. The Oxford dictionary
defines ‘device” as ‘an object or a piece of equipment that has been designed to do a
particular job', The ‘solar power generating system’ described In the entry is used in
the tense of a device. Alsa, we have decided the instant case on the facts and
circumstances of the case. After going through the entire contract/agreement we
have come to the conclusion that the agreement leads to an erection of a ‘solar
power generating system’ which is immoveable property. Therefore, merely because
a schedule entry is provided for the same does not mean that the preduct would be
classified in the same,
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Question 2

If the transaction is treated as a ‘composite supply’,whether the Principal Supgly in
such case can be said to be ‘solar power generating system” which is taxable at 5%
G5T?

We have treated the transaction as a ‘Composite supply’ and a works contract falling
ufs. 2{119) of the CGST Act, 2017 and Para 6 of SCHEDULE Il [ACTIVITIES TO BE
TREATED A5 SUPPLY OF GODDS OR SUPPLY OF SERVICES] treats “works contracts”
ufs 2{119} as supply of 'services’, In view thereof, there arises na oceasion to go into
the issue of ‘principle supply’

Question 3
Whether benefit of concessional rate of 5% of solar power generation system and
parts thereof would also be ovailoble ta sub-controctors?

The ARA has held that no details were brought before them and therefare in the
abisence of documents they have expressed their inability to deal with the guestion.
As no fresh documents were produced before us and also there being ng griginal
ruling of the ARA, we hold that we will not deal with the guestion in the present
proceedings,

JUDGEMENTS QUOTED BY THE APPELLANT

Apart from the judgements already discussed in the ‘FINDINGS' part of this order, we
also discuss here the other judgements quoted by the appelant.

Rajasthan Construction- The judgement is given under the provigions of the Central
Excise Law. Also, there was no case of any agréements made which had to be
decided an the touchstone of law but a case of classification.

Phoenix Construction Technology ( 2017 TIOL-3281-CESTAT-AHM The question here
far consideration was whether the structures and parts of structures are parts of
solar power plant and eligible for the benefit of Notification. This issue iz also
different from the jssue before us.

Jindal Strips (2002-TIOL-347-CESTAT-DEL-LB)-This decision is on the classification of
companents and not germane to the issue before us.

Sri Velayuthaswamy Spinning Mills { 2013 (2) CTC 551) Perumal Maicker vs T
Ramaswami Kone | AIR 1969Mad 346)- In the Velayuthaswamy case the lssue was
whether setting up of windmills can be treated as movable property for the purpose
of payment of stamp duty. It was decided that windmills were installed on the
cemented platform on the land for running of windmills and not for the benefit of
the land and hence the same are 1o be considered as: movable preperty. In the
Perumal Maicker case the issue was whether the engine and pump set were an
Immoveable property. Wa have discussed in detail with reference to judgements and
the pririclples enunciated thersin as to how the ‘Solar Power System’ would be an
immoveabie property. Alsg, the facts in these cases are different. There is.no case of
a foundation in the instant case nor is there is any case of merely an enging/pump

installad.
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+ Gemini Instratech Pvt. Ltd. Vs, Commissioner of Central Excise, Nashik [2014 {300)
ELT 446 (Tri. — Mum )Elecon Engineering Co. Ltd. Vs. Commissioner of Customs
[1998 (103) ELT 395 (Tri}] In Pushpam Forging Vs, CCE, Raigad {2006 {193) ELT 234
{Tri. = Mumbai)] CCE Vs, Megatech Control Pvt. Ltd. [2002 (145) ELT 379 {Tri. —
Chennai) Ballarpur Industries (1995 [S6)ECR 646)5C) Sealol Hindustan Ltd (1988
{17} ECR 186 [Bombay) All these cases are quoted with respect to the 2™ guestion
posed by the appellant .As we have not given any decdision in the said case in the
absence of arguments, we do not feel the need to discuss the cases.
In view of the extensive deliberation as held above, we pase an order ¢ follows:
ORDER

Q.1 Whether supply of turnkey Engineering, Procurement and Construction {EPC’)

Contract for construction of a solar power plant wherein both goods and services are

supplied con be construed to be a Compaosite Supply in terms of Section 2{30) of the

Centrol Goods and Services Tax Act, 20177

Al The Appellant poses before us to decide if the Engineering, Procurement and
Construction contract falls within the definition of ‘composite supply’ as found in the G5T
Act. The question is answered in the positive 25 supply of the said turnkey EPC contract is a
‘composite supply’ ufs.2(30) of the CGST Act, 2017 The zaid composite supply falls within
the definition of works contract u/s. 2(119) of the CGST Act, 2017,

0.2, If yes, whether the Principal Supply In such cose can be said to be “solar power
generating system’ which is taxoble ot 5% G5T?

Ans, We have treated the transaction as a ‘Composite supply’ and a works contract falling
ufs. 2{119} of the CGST Act, 2017 and Para 6 of SCHEDULE 1| [ACTIVITIES TO BE TREATED AS
SUPPLY OF GOODS OR SUPPLY OF SERVICES] treats “warks contracts” u/s 2119} as supphy
of ‘services’. In view thereof, there arises no occasion to go into the issue of ‘principle
supply’. We proceed to the third question

Q.3. Whether benefit of concessional rate of 5% of solar power generation system and
parts thereaf would also be available to sub-contractors?

A3 In the absence of any documents before us, we would not be able to deal with thic
question in the present proceedings.

o Y :
RAJNVIALOTA SUNGITA SHARMA

{MEMEER} {MEMBER)
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Copy to- 1. The Appellant
2. The AAR, Maharashtra

3. The Pr. Chief Commissioner, CGST and C.Ex., Mumbai
4, The Commissioner of State Tax, Maharashtra

5. The Jurisdictional Officer

6. The Web Manager, WWW.GSTCOUNCIL.GOV.IN

7. Dffice copy
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