THE MAHARASHTRA APFELLATE ALITHORITY FOR ADVANCE RULING FOR GOODS AND SERVICES TAX
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ORDER NO. MAH/AAMRSSS-RI20,/2019-20 Date- 11,12 2019

BEFORE THE BENCH OF
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Details of appeal

| Appeal Moo MAHGET-AAAR-20/2013-20 dated
12 03 2019 agsinst Advance Ruling No, GST-ARA-
142/2018-1%/B-28 dated 13.08.2019

lurisdictional Officer

PROCEEDIMNGS

Do flsste. Commissioner CG5T & CEx., Drasion I,

humbal South

(Under Section 101 of the Central Goods and Services Tax Act, 2017 and the Maharashtra

Goods and Services Tax Act, Z017)

At the outset, we would |ike to make it clear that the provisions of both the CGST

act and the MGAT Act are the same except for certain provisions. Therefore, uniess &

mention 5 specfically made to such dissimilar provisions, a reference to the CG5T Act

would also mean a reference to the same provisions under the MGST Act

The present appesl has been filed under Section 100 of the Central Goods and

Sernces Tax Aet, 2017 and the Mahasashtra Goods and Services Tax Act, 2017

argimatter rarerred tgQ as  the L t-ar ct ¥ n‘l:ar',' i e
[h tter referred “the CGST Act and MEST Act”] by B Club of Mumb

Mariman Paint [herain after referred to as the "Appellant”) against the Advance Ruling

Mo, GET-ARA-142/2018-19/B-848 dated 12.08.2019,
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Brief Facts of the Case

*Hotary" = an Infernational orgamzation hawng cubs in 216 countries engaged im humdniladian
arid tharitahle services, These senvices are exscuted through vanous districts comprising of
mary Clubs, In order 1o facilitate the mestings and administration, reimbursements are
callectad from members. These amoaints are then used for administration and mestings. In
some cases, the amount so collected = likely to exceed Bs.20 lats, being the threshokd Tor
registration under GST Act, 2017
Clarification as regard to "Mature of Beimbursements”
There are three administratree layers;
i} Clubsin Rotary (ke that of the sppelants|
iy Dastrict of Potary: Comprises of many clubs, normadly 100 & above where district policles
for the clubs are formulated.
iy Awenues of District; Comprises of various member from Rotary fraternity, whiare heaid
of various committess that conduct social activities.
Recelpts of Rotary Club can be broadly divided into following categaries: -
i}, Cligh recewing Beimbursements from itz members: These are purely collected to defray its
expenditure on meetings and communications. Mo facilities/benefits are provided such
@5 FECrEADON, 8. oy Individual clubs.
i], Cistrct receiving s payrnents from Clubs to meet the expensesof Admunistration sinde one
district comprises of mare than 100 clubs.
These dues are [owards:
[a) Postage, printing. Communication etc. and
{b] Sending the fees to International Institution at LISA for service actiities and International
administration. District receiving fees from its members constituted as cabinet to draft
policy. Plansand give direction to Clubs in order to execute policies and social activities.
hgain, it is needless to mention that no facildies or benefits are provided such as
recraation, efc. Thus, Appellant’s praver specifically relates to non-appdicabilmy of 55T on:
1. Club member lees
7. District fees colkected from Clubs B
3. Any other payment Being diebursed 1o Rotany International as annual contribution
on behall of the Members as no facilibes/benefits are being provided.
& separate Admipistration Account 5 also being run which is being managed by yearky glected
members, wherein based on certain estimation done at the commencemaent of the year, sums
are recovered fram all the members for expending the same for the waekhy and sther mastings
and athér petty - administrative expenses incurred. The expenses incurred for the weekly

meetings include the expenses for the lacation and lght refreshments
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These mestings are held for all the members o meet from time o time to review axisting
actmaties for keeping a Tab on the same and consider new projects for execution. it iz in these
weekly meeting. thar the charmable. groposals are considered, discussed and approved or
rejacted for taking up as a Lkely Cause for esaculion by the membars. The projects already
expruted or underway ars also discussed to keep a tak on the piogress of a project ar to
ascertaim-the benefit that a partcular project 5 yiskling,
These contributions collacted are spent by the end of the yearand consistently there is a deficit
which 15 generally borme by the Oice Bearers fof the =aid year in question ar Members from
Thist pockers or the weekly meetings or 3 meagre surglus. The Admin Accownt 5 being
ramaged as il i is porebyan agent of the members and no actuad service 5 bang estended o
e mernbesrs
Firthermons, an perissl of the Constitution & Bye-lawe, it clearly indicates that the
adminstration and working of the Association and Implamentation of palsies are established
and are implementad gn the concept of mutually, Bach member = equally represented with
i ndgdual identity b status thereby, establishing the fact of complete transparency e, the
belendity betwean Che contribulors and the partipatoss of the Association and Foundation
For the pufpeses of the accoanting of the said affairs of the Administration Account, the year
iz followed fram 1% Juby 1o 307 June ot the following year,
Wite Beargrs are all holdng Honorary Posts and are holding such posts for a period of onky 1
weal, hefice thea addeess keeps changing each year, Qur address, for carrespondence is alsa
affice of another Hondrary Office Bearer wha has allowed ws to use his address for
COMMUNCanon
rotary Internatonal and all s memiper clubs are reguired to maintain two separate bank
accounts, ane for administrative expenses and other for denations/charity. The receipts in
dorations/charty account are used exclusively for the purpose of donationfcharmy and no
amdunt isutihzed for adminstrabion purposes.
The receipts in a Rotary Club Administrative account are majorly comprised of the fiollowing:
Receipts from indian pMember clubs

i) Annual collection Irom memibers, (Being based on the budgst for the year, on the basls

of colleriing the sums under common pocl for spending during the rest of the year)
[y Entrance reimbursements from new member clubs (i any)
(o] Bank Interest (it any}

Expenses are genesally in the form of

Iy hesting Expensss

Hi o Pringing af Circulars

il Hratonary
=



14,

5

16.

1y

13

19

il Fostage
Wl Grestings
wi| Reimbursements payable to International office
wii] ‘Reim bursements payable to st office
Itcan be seen that the amounts cofiected by way of reimbursements arg only pooked together
far the sake of convenince,
We understand that the principal of mutuality applies in the present case wihersin the
contributions are being collected merely to spend back on the members themaslves There 15
np consideration whatspever, Even in case of a HISITING BUest & the meetings; estmatsd
amount of expenses recovergd from the Guest thus ensuring the coliections on this account
are spent entirely an the members only
There is mi considecation inyalksed in the entre process, st that the funds are collected ina
common paal for meeting the espensas for the weskly meefings and other =ity expenses
incurred in meeting the comman objective of betterment of society, Hence, we are not
recOvering any taxes on the contribution being recovered from the members Thare is no ofhet
inchme being sarnad by the said Administrative Account and gererally each wear s @ loss,
The purpose of holding the sad meetngs as per the Clubos as ynder:
All the meetings conducted would be to promole [he Five Avenues of Senwice beng ClubService
vacortignal Sendce, Commanity Servce, Inferag il Serace & New Genérotions e fo promofe
chartyend overoll wellbeing of sooety
Further, the collection of the sums against the reimbursement of the expenses is being done a2
pet following understanding:
The budget for the fortheaming peor shall be. preporsd By the soomung preswdent
corisultalion with hg tdarm of board members ond pinced before the Members: for
G oval,
Based on the approwval towards the budget for the following yvear, the annual reimbursement
ctharges to be recovered from each member will be finalmed which wauld hen be formally
cammunicated to sach member to remit The said reimbursement would include the
reimbursement towards payment for Rl per capita dues, 3 subscripbon te The Roteran or @
Ratary regional magazine, district per capita dues, towards the meetings, and any other Fotary

o AESEFICT P CRpTE ASSRSSMEnT,

0. Appellants decided o sedk advante ruling aboit taeability or otherese under the Arr of

cantributions received fram the members in the Admivstraton Accdunt for sspeiding thes saims

for the weekly and other meetings and other getty administrative expenses
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Accordinghy, on 29403 2019 appellants hled applicatan for advance ruling ufs s 7 of the Central
Goods and Services Tax Act, D17, seeking an advance rubing in respect of the following
OUELLICNG: -

1 whaether contributicns from the mambers in the Administration Account, recovered for
expending the same for the weekly and other mestings and other petty administrative
experses incurred inchiding the expenses for the locatson and light refreshments, emounts
to o results in 3 sopply, within the meaning of supply?

If answer to question na, s atfirmative, whethes it will be classified a5 supply of gondsor

Eives?

Lal

whether thie applicant would be a taxable person under the provisions of the Act?

4 1F answeer 1o gueestion o0, 3 s affirrmative, who shall be person responsible unders G5T, a5 office
Bearers keep on chanding every year?

5 wihether the sad collectsn of funds under common poal and spending back the same an
sad cantributions, would entad “supply’ a5 detined in the law?

b if answer to Question Mo, 5 & affrmative, whether the same would be supply of goads ar
SErViCEs T

The preliminary hearing in the matter was held on 2308 2019 The appellants appeared for

pralimapany hearng, Appeliants” interpretation of law andfor facts, a5 the case may b, in raspect

of the atoresaid questions was reiterated and submission of supporbing documents was made

The application was admitted and called for final hearing on 02082019 - The appellants

appeared for final hearing, Appellants submitted that there is 3 time limit of 20 days fiked by the

Lratute as. per the exprass provisions of section 98{6) of the TEET &’ 2017 which reads as

under.

48{6); The Authonty shall pronounce its advance rufing in writing with nirety days from the recelpt
of coplicotion,

In the present case. the ARA Application bod Been filed on 29002019, Accordingly. it was

humbiy submittad that the necessary arder ought to have baen passed not later than 27062019

whan the preseribed padod of 00 davs lapsed. Hence, in the present case, the application would

b geemad to hawe been accepred and no order can presantly be passed since the issue has

become barred by imitation of time as specified in the statute / Act itself with no exceptions ot

alterations prescribed for the same

Without prejudice to the above fact that the said Application had been deemed o have baen

eccepted since no Hinal hearing was fied for the same and order passed within 80 days of the

filing of the same. thusrenderiog it deemed accepted a3 on date as per the provisions of secnion

98i6| af the CEAT Act’ 3017 and on the basic of whal has been staied above, appelfants

renterated earker subrmissions and also made the wriaten submissions te that effect.



26, The Hon'ble Authority for Advance Ruling, vide impugned Crder Mo, G5T-ARSE-142/ Z018-15/6-
Ba murmbal dated 13082019, Maharashtra State, Mumbai has arwered the Quesfions as
uner: -

Ouestion 1 - Whether comtributions from the members @ the Administration Sccownt,
ratovered for expending the same for the weekly and other mestings. and pther patty
administrative espenses |ncurred including the espenses for the Incation and light
refreshments, amounts oo results in g supply, within the meaning of supphy?

Answer - Answered in the affirmative,

Cuestion 2-- If answer 1o question no. 1 s aflirmative, whethar it will be clagsifed as supply
of poods ar seraces?
answer - itwill be classified as supply of services:

ot 3 - Whether the .'&Ipp_‘:-llmr"ut wiouid Do o taxabla PErEOn under tha Froisans ol thes
Aty
Ancwer - answered in the affirmative, subject to provisions of Section 32 of the GET Act,

Cuestion 4 - if answer to guestion no. 35 aftirmative, who shall be person regponsible under
G5T, ag oftice bearers keep on changing every year?
Ancwer - The applicant is liable ta pay 35T and not the office bearers.

Cueston 5 - Whether the said collectian of funds undesr common popl @nd spending back the
same on said cantributors, would entail supply’ as defined in the faw?
Answer - Arwered o the affirmative.

Cuestion & - i answer to Questian Moo S ik affirmative, whether the same would De supp by of
ponds or wervices?
Arswier - 10 will be classified as supply of services

Achvance Ruling dated 13.08.2019 passed by AAR, Maharashira
27 The AAR passed the Advance Ruling Moo GST-ARA-147/7018-19/8-88 dated

13082012 in respect of the si questions enumersted sbove
28 Aggrieved by the sbove rulings passed by the AAR, the appellant has prefsrred

appeal on the basis of the grounds mentioned hersinundar:

Grounds of Appeal
The appellants are filing the present appeal on the following grounds, which ain
urged herewith- without prejudice ta one another

No GST applicabie since the AAR application having been deemed gccepted.

Al At the onset, we have t¢ humbly submit that the application in the present case
was fited op 29.03. 2019, Thereafter, Fearing was held on 23.04 2013 Tor admisson
of the said application. The said ARA Application was admitted for final hearing on
said date, Therealter, notice dt. 25.07.2012 had been issued for final heanng in the

matter and the date for hearing was fixed for 02.08. 2012
3
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In thiz regard, yaur Honour's kind attention is invited to the section 38 of the CGEST
Act' 2017 dealing with the procedure an raceipt of application for Advance Ruling,
and more particularly, the provisions of section 98(6] of the CGST act” 2017 which
reads as under:

"G8(E): The Authority sholl prongunce (ts ogvance ruling in writing with rinety days
from the receiot of appiicotion.”
Thius, therg 5 a bime it &f 90 days fived by the Statute, commencing fram the
date of filing of the ARA Application within which the Authority [shall) kas to
pronounce (ts arder 0 writing.
Im the present case, the ARA Application had been filed an 29.03 201%. Accardingly,
it 15 humily submitted that the necessasy order ought 1o have baen passed not later
than 27,06 2018 whan the prescribed pariod of 90 daps gat over
Hence, we hiave to humbly submit that in the case, the application would be
deemed to be accepted and no order could be passed beyand the date when 90
days since the application made had passed, since the =5ue had become barred by
lirmuration of time az specified in the statute [ &t self with no exceptions or
alterations presonbed for the same,

i this regard, refiance-is placed on the decision of the Hon'ble Supreme Court,

rendered in the case of Commissioner of Income Tax, Kanpur & Ors. Vs Society for
The Promn. Of Edn., Allghobad (Civil Agpeal No. 1478 of 2016 [@ SLP(C) No. 9705 of
2008]; Order dt. 16.02.2018).

The issue 0 this appeal was related (o deemed registration of an application
wie 1388 af the income Taxact’ 1961 since the same was not respanded to within
the statutarily prescribed pericd of & manths from the date of application The
Hor'ble Allahabad High Court had held in-this case that under sald clrcumstances,
it would be taken that the application is |deemed} registered under the sakd
provisions, The Hon'ble Allahabad High Court had held that the registration of the
said petttioner would be degmed 1o hawe been granied slnce the Income Tax
Department failed ta act within the prescribed time fine to examine and grant or
reject s application for the said registration, The Hon'bie Supreme Court has
concurred with the decision of the Hon'ble Allahabed High Coury and dismissed the

appedl of the Ingome Tax Department.
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Todend support to the same, we are reproducing the provistens af section 1248]2)
of the income Tax Act' 1961 which reads a5 under

"IZAAIE): Every order granting or refusing registraticn under clouse [B) of sub
section (1) sholl be possed before the expiry of six months from the end of the month
in which the opplicotion was received under clouse {a) Jar clouse {ea) {or clouse jab)]
of sub section (1) of section 124.]7
Parusal af the abowe section would reveal that it is identical to the provisions of
section 9B{B} of the CGST Act” 2017 which actually applies tothe present caze and
accordingly, this decision of the Apex Court would have direct application ta the
prasent case before Your Honoors.
Strong reliance s being placed on the above decision of the Hon'ble &pex Court,
which it is-humbly submitted is directly applicable to-thie prasent cass and the same
worild be binding on 3l lwer authortes 1o follow, It would be partinent to note

here that Article 141 of the Indian Constitution states that “low declgred by Supreme

Court to be binding an ol courts within territory of Indig.”

Hence, in view of the above facts and circumstances of the case and the position of
law supported by the judickal pronouncement of the Hon'ble Suprermie Court which
would be binding on the lower authorities te follow, we have tohumbly subrmit that
the case, hawing been time Barred as per provisions of section S8{6) of the CG5T
Act’ 2017, no order could presently be passed since, even if passed, the same 15 bad
iri law and void ab initio and accordingly, the application filed by the appellant and
iscues raized therein as per the 20F, would be deemed to have been accepted In
the present case,

Accordingly, we have 1o submit that under the gwven circumstances, the application
and the ssues covered therein including the SOF have o be trested a2 deemed to
have been accepted in the case of the appeflants.

The authority for Advance Puling has not constidered submission made by the
appellants ir thiz regard. The cases laws relied upon-by the appellants have alsa nat
been camsidarad by them. The application of the same to the facts of the prezent
caze has been dismissed without gving any proper réasoning, Hence, the impugned
ardaris liable to be set aside on thisground as being passad in violation of principles

of natural justice.
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Na G5T applicable an the Principal of Mutuality

The appellants belipve that the pnnopal of mutuality applies in the present case
wherein the contributions are being cellected merely to spend back on the
members themsahves, There isono other commercial consideration whatsoever.
Gaing with grincipal of mutyality, two distingt persons are missing. Evenin case of
awisiting guest at the meetings, estimated amount of expense at cost are recoverad
from the Guest in the form of Guest Reimbursements, thus ensuring tha collections
an this account are spent entirely an'the members gnly
Sirce thers s ng commercial conssderation invalved in the process, just that the
funds are coflected in @ common ool for meeting the expenses for the weekly
meetings and other petty exgenses incurred m meeting the common objective of
betterment of society. The amount being collected from the members g
reimbursement of espenses ar share of contribution. We do not function on
gommergial basis and there is no business or other activity that the Appellant s
grgaged i Hepce, we pre not recovering any tases mcluding G237 on the
contribution being recovered from them,
The common poal s béing spent back on the members anly, In abance af two
distinct parsons and also in absence of consideration, as defined under the Act, in
cuf interpretation, contributions received trom the members in the Administration
Account is not a Supply within the meaning of the term, as defined under the Act.
The appelants are of the opinion that 15 contributions tram the members is not
covered under “dupply by one to another’, since the basic fact of the said
transaction happsning between two separate and independent persons / entities
would bself be missing,
Supply has been defined toinclude all forms of supply of goods and/or services such
as sale, transfer, barter, exchange, licensa, rental, Izase or disposal made o agreed
o be made fora consideration by @ personin the course or furtherance of busingss,
bccordingty, the definition has the following main ingrediants —

& There should be two distinet parsons

o Supply shauld be fora Consideraticn

& Supply should beincthe course or furtherance of buginess
Consideration in relation to the supply of goods or services has been defined to

include any payment made.or 12 be made, whether in-money or otherwise, In
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respect of. in response 1o, or for the inducemaent of, the supply of goods ar sernces,
whither by the recipient or by any other person but shall not include any subsidy
given by the Central Gowvernment or a State Government and the manetary value
af ary act ar forbearance, whether or not voluntary, in respect of, in response 1a,
or for the inducement of, the supply of goods or services, whether by the recipient
or by any other person but shall not include any subsidy given by the Central
Government or a State Government
Various case laws are here below referred: though directly not decided under the
Act in guestions; would help throw light an principle of mutually. -
The three conditicns stipulated by the Judicial Committes in the case of English and
Scottish Joint Co-Operative Wholesole Society Ltd v, Commr. Of Agri. T, (1948} 16
ITR 270(PC). existence of which establishes the doctrine of Mutuality. They are as
follows (page 528,
1) The Identity af the contributors ta the fund and the recipients from the fund
2} The treatment of the compeny, though incorporated a5 o mere entity for the
canvenience af the members and policy holders, (n orher woids, os an sttt
phedient to theirr mandoke, and
3] The impassibobty that contributors showld derve profits from contributions moge
by themselves to a furd which could orly be expended or returned to themielves,”
in the case of O vs. Bankimpur Club Ltd. 226 (TR 97 also the Hor' ble Couwrt discussed
the principies of mutuality and at page 103 hald as follows
“It showiid be noticed that in the case of a mutual society or cancem (including 2
member's club), there must be complete identity betwasn tha class of contributors
and the class af participatars. The particular label ar form, by which the mutual
associatlon Is known is of no consequence. The said principle which has been laid
down |n the leading decisions and emphasized in the leading English text books
mentioned above, has been explained with réferance o Indan decisians in "The
Law and Practice of Income tax "|English edition Votume 1, 1590| by Kanga and
Palkhiwala at page 112 thus
.. The cantrbutors tobhe common fund and the poarnicipotors in the surplies must
be on identicol body. That does not mean that eoch member shouid contrbule o
the common fund or that eoch member should parficipate in the surpiis or get bock

from the surgius precisely whit he wos poid "The Modros, Andhra Pradesh gnd the

i
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Karagtoka High Court hove held that the fest of mutuality does not require that the
cantnbutors to the common fund should willy-nilly distribute the surplus amangst
themselves: ot s enough i they hove o rlght of disposal!  over the surplus ond in
gxgrcise of Chot rghl chey may ogrée thot non windmg ue The surpius will be

transferred to a similar associotion or used for some choritoble objects....*

No G5T opplicable since there is na Supply af any goods or senvices

&z per Sec 9 .of the Central Goods & Services Tax ("0E5T") Act, 2017, lewy of tax is
or an event called "supply”. Scope of supplyisstated ws.7 | Relevant portion of sald
provisionis reproduced below for ready reference,

"Sec. 7 91 for the purposes of this Act, the expression "Supply™ ncludes-;

a| all ferms of supply of goods ar services or both soch as sale, transfer, barker,
exchange. license, rental legse or disposed rmade or agreed to be made for a
consideration by 2 persan inthe course or furtharance of business

€| the activities specified in Schedule | made or agreed to be made without a
cOnSIGeranon

To tax the transaction bebween an asiodiation of chib and it5 members, said
transaction must gither fit sither under clause (a) or clause (o] abowve Clause [a)
eavers all forms of supply of goods or services or both such as =ale transfer, barter
sechange license rental lease or dispossl made or agreed to be made for 2
consideration by a person m the course or furtherance of business. Hence,
following mgredients must be satisfied.

2 There miist be supply of poods or services or Doth for a consideration

b And such supply must be in the course or furtherance of business

It must be nated that both the ingredients must besatisfied to tax the transactions

It only one is satisfied, transaction cannot be taxed under the referred clause,

Mo G5T gppiicobie since there is no Business

01 The term “business” js defined u/8.2{17). Far our discussion clause (2] of said

definmion is relevant and hence reproduced below for ready reference;
117] “husiness Includess---

(8] provimson by a club association society or any such body (far a subseription or

#0y ofher consideration) of all the fi:-cih‘twsnr.beneﬁu to its members”,

11
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Frem the sbowve definition it I8 ciear that for getting satishied under the term
‘husiness’, there must be focilities ar benefits to jts members’. In case of Rotary Club,
as we have discussed above, the members of the club comea together gnly for social
cause and there = neither furtherance of any business of benstfitz or facilities to the
e mbers,

From the abowve it cam be interpreted that, to satisfy the definition of “Business’,
there must be some benefit/facility to itz members. In our case there ic no berefit
facility to the members of the Rotary club. Further it can be seen whether the supply

of services betwaen club and its members s far & consideration

No G5T applicabie since there is no Consideration involved
It 5 werthwhile 1o refer o the definition of "supplier” as provided W= 2{105) &
"receipt” as provided u/s.2{93). Both the definitions are repreduced below
“Sec_ 2[{105) “supplier” in relation to any goads or services or both, shall mean the
person supplying the <aid goods or services or both and shall include an agent
gcting as such on behalf of such suppherin refatiaon 1o the goods or services or both
supplied
Sec. 2{53) "recipient” of supply of gaads or servces or bath, means: -
(&) Where & consideration is payable for the supply of goods ar services or both,
the persen torwho is iable to pay that consideration;
1Bl Where no consideration is payvable for the supply of goods, the person to
whom the goods are delversd or made available, or to whornt possession or
use of the poads s gven ar made available; ard
i) Where no consideration is payable for the supply of @ service, the person 1o
whom the service 15 renderad, and any reference to a persan to whom a
supply iz made shall be construed as a reference to the recipient of the supoly
and shall Include an'agent acting as such an Behalf of the reciplent in refation
to the goads or services or bath-supplied.”
Co-oint reading of Both the definiticns prewides that where g consideration i5
involved in a transaction, the recipsent 15 the “person” who pays the consideration
b3 the "supplier”. Hence two difféerent persons have been envizsaged in the law 1o

tax 3 transaction as a supply made for a consideration

12
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Now the questian remains that whether the club and its members can be treated
as different persons?
Recent Circular: -

TEET a3 leviadon intra-State and Inter-5tate supply of goods and services,
According to section 7 of CGST Act, 2017, the expression "supply” includes all farms
of supply ar goods or services 'or bath such as =zale, transfer. barter, exchange,
license, rental, lease or disposal made or agreed 1o be made For a conslderation by
a person in the course ar further of business, and Includes activities specified in
Schedule i ko the CGST Act, 2017,

The definition of business in section 2{17) of CGST Act states that "Business"
includes provision by a club, assocation, society or -any such bady [for -a
cubsonption or any orther cansideraton) of the facilites or benefits toits members
The term "persons” is defined in section 2{84] of the CGST Act, 2017 to include an
association of persons or & body of individuals, whether incorporated ar fot, 6
Irdia gr outside India

Furthier, Schedule |1 of CG5T Act, 2017 enumerates activities which are to be treated
a5 supply of poads or as supply of =arvices. It states in para? that supply of goods
b any unincorporated association or body of persons to @ member thereaf for
cash, deferred payment or other valuable consideratian shall be treated as supply
of goods: A conjoint raading of the above provisions of the law Implies that suppdy
of services by an unincorporated association or body of persons (40P} ta a member
therpaffor cash, deferred pavment or other valuable considaration shall be treated
as supply of services. The above entry in schedule |1 is-analogous 1o and draws
strength from the provision n Article 366(29A)e] of the Constitution accarding 1o
which @ tax on the sale or purchase of goods includes a tax on the supply of goods
by any unincorporatad association or body of persons to a3 member thereof for
cash, defarred payment or other valuable consideration.”

Following observations may be noted in reference to the above circular,

a  Abave circular has not considersd the definition of “supplhier” as well as
“recipient” before taxng a transaction u/s.7{1)(a). There must be wo
diffeerent persons totax a transaction under said provision. Merely because an
assoviation of person has been included as per=on ufs 2| B4) does nat irmply

that members of such association are different persons
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b Circular has inveked the concept of deemed sale a5 provided uncer Article
I6E{294) of the Constitutian. it must be noted that clause (] of said Article
only ensbles to tax supply of goods by an association to itg members as
deemed zale, |t does not @nabile 1o tax supply of service as a deermed service
Even para 7 af Schedule Il only covers supply of goods by any unincorparated
association, It does niot cover supply of services. Uinless prowision similar 10
that aof desmed sale iz made either In tha Canctitutian or the Act, services
provided by an association to its members cannot be tased

c. Invoking the concept of “desmed sale” shall result in countiess kngation: This
iz heceuss Schediula = 1l af the CGEST Act, 2017 is at any many glaces in direct
conflict with Artscle 3661294, Hence the said circutar will open Fandora's Bos
full of litigation.

Now, let us examing whether the transaction between an association and s
member can be taxed u/s 7{1)(z|.

"Laid clause covers activities specified in Schedute 1, made or agreed to be made
without a consideratian, if seif-supplys taxable, it must be covered under Sohedule
I. Entry number-2 of Schedule | provides that supply of goods o services of both
between related persons or between distinct persons 83 specified n section 235
when made in course of furtherance of business shall be takable. Membars are not
coverad under section: 25 &5 distinct person. Hence anly thing o be checsed s
whether an association and its member are related person,”

Explaration w/s 15 of TGST Act, 2017 defines relatec person. Said explanalian 12
also reproduced below far ready reference:
‘Explanation. = For the purposes of this Act, -

a1 Paersonsshall be deemed to be "related person” if =

I} Such persons are officers or directors of one another's business,

i) Such persons-are legally recognized partners in business,

li} Such persons are employer and emplovee;

vl &ny person directly or indirectly owns, cormtrols or holds tweanty-five
percent o more of the gutstanding voung stock or shares or both of
tham;

vl One of them directy ar indirectly controls the other;

vi} Both of them directly ar indirectly cantralled by a third person
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vill Topether they directly or indirectly control a third person; or;
wiil| They are the member of the same family;
b The term “person” also includes tegal persons,
¢l Persons whoare assocated inthe business of ane another that one is the sole
ggent or =ole distributor or sole concessionaire, howspsver described, shall
be deemed to be related.”
E7 Onperusal of above list one can conclude that there must be two or more persans

wha can be considered as related owning ta the above conditians.

PRAYER
In view of the foregoimg, it 15 respectfully prayed that this Hon'bie Appellate
Authanty may beé plegsed to: -

{a}set aside the Order Mo, GET-ARA-142/2018-19/B-88 dated 13.08:2019
passed by the Hon'ble Advance Ruling Authority, Maharashtra State, Mumbai
[totheexient if 15 against the appedlants) and allow the present appeal in full
with consequential relief 1o the appelants;

(b] order that transaction between an association or club and its membear wil
mot be covered within the scope of supply u/s. T of the CEST act, 2017, Hence
the same shall not be taxable;

(2] grant a perzanal heanmg/ grant an out of turn hearing; ard

id| pass such other order or orders 85 may be deemed fit and proper in the facts
and circismstances of the case

Fersonal Hearing
T A personal Hearing in the matter was conducied on 09.12.2019, which was
attended by Aditya B Memani, on behalf of the Appellant, wherain he reiterated
the written submissions, and relied upon various legal provisicns: and. judicial
pronguncement in support of thelr contentions: In the aforesaid hearing, the
Cepartmient was represaniad by Shn Rabul Dhingra, Asst. Commissioner, who

teridered aral subrmissions to counter the Appellant’s contention
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Discussions and Findings

We have gone through the facts of the case, documenTts on record, and the entire
aral and writben submissions made by both the apgellant 35 well at junsdictigngl
officer. We have also perused the ruling prongunced by the Advance Ruling
Autharity, wherem the A4R inter observed that the membership subscrplion and
admission fees oollected by the Appeliant from ite members i liable to GET as
supply of services.
On perusal of the entire case records, the moot issue in the present case is
whether the membership/subscription fees, admission fees collected by the
Appellant from its members will be subject to G5T or not. In other words,
whether the transaction between the Appellant and its members can be
construed as supply as envisaged under section 7 of the CGST Act, 2017, ar
otherwise,
At the outset, we would like (o discuss the scope of ferm "supply™ as-envisaged
under Section 7 of the CGST Act, 2017, the relevant portion of which has been
reproduced hergin under:
{1} For the purposes of this Act, the expression “supply” includes-
“all forms of supply of goods or services or both such as sale, transfer, barter,
exchange, license, rental, lease or disposal mode or ogreed (o be "made for a

consideration by a persan in the course or furtherance of business.™

Thius, an perusal of the atoresaid definition of supply, it & revealed that for any
activityftransaction 1o be qualified a5 supply, the same thould be undertaken in
the course or furtherance of business. Mow, before applying the above condibion
in the context of the impugned transaction, we would like 1o discuss the meaning
of "bBusipess” as provided under section 2(17) of the CGST Act, 2017, the relevant
extract in the context of the instant case is reproduced herein below:

{17} "business” includes-

Fir L L

1. -
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(&) prowision by club, associction, society, ar any such body (for a subscrigtion or

any ather consideration) af the facilities or benefits 1o fts members;
In the instant case, it has been submitted by the Appellant that entire
subscription/membership amount callected by the Appellant from its members
i5 utifized solely towards expenditures incurred in the mestings, communication
and other administrative expenses like printers, stationeries etc. They have
categorically submitted that they do not provide any facility or benefit ta any of
its members against the said subsonption or membership fee.
Thus, an perusal of the above submissions, it is observed that the Appellant s
nat providing any specific facility or benefits to its members against the
membership subscriptian charged by it, as the éntire subscription amount is
spent towards meetings and administrative expenditures anly. Thus, we
conclude that the Appellant is not doing any business as envisaged under section
2{17) of the CGST Act, 2017,
Now, once it has been established that the Appellant is not doing any business
in termis of section 2{17) of the CGST Act, 2017, it can be deduced that activities
carried oul by the Appellant would not come under the scope of supply as
envisaged under section 711} of the CG5T Act, 2017,
On the contrary, ifwe hold the impugned activities of the Appellant to be supply,
then the membership fee collecied by the Appellant, which is purely in the
nature of a reimbursement for the meeatings and administrative expenditures
incurred by the Appellant to sustainand propagate their inherent objectives and
programs, would be subject to the double taxation as the amount spent towards
the meetings and administrative expenditures is already subjected to G5T at the
hands of the suppliers of these input services or goods used in the meetings,
events and gther administrative fupctions of the Appellant. Thus, doing soowaould
clearly be against the legislature’s intention of the formulation of G5T, which
certainly does not ermbrace the idea of double 1axation
Once the core issue regarding the taxability of the membership subscription lee
has been decided by us, the answers to the other ssues/guestions posed by the
Appeliant vide their advance ruling application will follow and the same do not

warrant separate discussions.
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F 3 In wview of the above discussions and findings, we set aside the rulings

pronounced by AAR and pass the fallowing order:

ORDER
We, hereby, hold that the amount collected as membership subscription and admession

fees from members 1z not liable to GST a: supply of servces.

L goh Wb

{Rajiv1albta) 4 _ {Sungita Sharmal
Mamber ) Membsar

Copy ta- 1. The Appallant
2. The AAR, Maharashtra
3. The Pr. Chief Commissioner, CGST and C.Ex., Membal
4. The Commissioner of State Tax, Maharashtra
5. The Jurisdictional Officer

8. Office copy.
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