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PROCEEDHNGS
[Under Section 101 of the Central Goods and Services Tax Act, 2017 and the Maharashtra

Goads and Services Tax Act, 2017)

AT the ourset, we wauld like 1o make it.clear that the provisions of both the CGST
Act-and the MGST Act are the same except far certain provisions, Therefore, Unless 3
mertion is specifically made 1o such dissimilar provisions; & reference to the CGST Act
wauld also mean a3 reference 1o the same provisions under tne MGST Act.

The present sppeal has been filed under Section 100 of the Central Goods and
Services Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017
[hereinaftar referred to 3z "the CGET Act and MEGEST Act"] by Sub Pharmaceutical
Industries Led, [herein after referred 1o as the “Appeliant”] against the Advance Ruling

Mo, G3T-ARA-B88/I018-19/B-10 dta.23.01.2015,



Brief Facts of the Case

W/fs Sun PRarmaceutical Industrigs Limited (hereinafter referred to as "Appellant’)
kaving Its corporate head office at, "SUN HOUSE" Western Express Highway,
Goregaon|E), Mumbai-400063 is engaged In the business of manufacturing 2nd
trading of pharmaceutical produces, nutraceutical and allied products falling unde

Chapter 28 & 30 of the Customs Tariff Act, 1875,

The Appellant was registered under the erswhile tax regime, and was cischarging
excise duty, service tax and Value Added Tax (VAT] on manufacture of

pharmaceutical and nutraceutical praducts.

Undar the current regime, the Appellant ic repistered as per the G5T laws

The Appellant is, inter alia, engaged in the manufacture and supply of medicaments
and other related praducts. Tha Appellant i alto engapged in business of marketing
and supplying of & nutritional powder/food for special dietary use known as
‘Prohance” and ‘Frohance-0.

Introduction to "Prohance-0"

Prafance-0 is specially designed ta serve as a nutriional benefit for people
suffering from Diabetes as the name itself suggest that "B stands for "Disbeted”
Prohance-D iz sold in powder farm which iz required tobe mixed with drnking
water and used as a partial meal replacement or as a Breakfast replacement or as
an Evening snack/healthy bedtime snack or a5 directed by a Physician/digtician for
diabetic persan. Probance-D 5 3 specially formulated nutritionsl pawder for
Diabetic person and it is alsa known in the market & "disbetic product™ a5 i1 is sUgar
frae, low on Gl [Glycemic Index) and contains lsomaltulose - & low glycamic
carbohydrate that helps to minimize blood sugar spikes [See Exnibit — A o
Annaxura d). Inotherwards, Prohance-Dismarkeied and also sold by tha agpellant

as "Diabetic food” as specifically meant for Diabetic peopla only



The above factusl positian is also supported by specific declaration mentioned on
the label of Prohance-0 as "Food for peopla with Diabetes” and “Nutritional

Powder for Diabetcs”. A copy of the label is enclosad as (Exhibit-B 1o Annexure-4),

Prohance-0 provides all required” macrg nutrients (fat, protein, carbobwdrate,
fibers) a5 well micro nutrients [vitaminzg, minerals and other nutrents) toa Diabstic
parzan and provides epergy from high guality protein and fat and is rich In dietary
fiber and MUFA (Mono Unsaturated Fatty Acids] that suppart heart health. The
photo ot the labels contaiming the declaration of the product has been enclosed as

"Exhibit — B 10 Annesureg 4

Further, Probance-0 & manufactured by Independent Third-Party Manufacturer
{53y ABC Limitad] on bebalf of the Appeliant, under a licerse issued by the FRSAL
Thie FEEA) has issued hcense as a “food for special dietary uses” as recorded in 5r,
Mo, 24 of the license, A copy of the license dated 3rd May, 2018 s enclosed as

[Exhibit — C to Annexured)

The appellant is dealing with teo variants of Prohance-D, namely:=
Promance-C - Vanills flavor; and

Frohance-0 — Chocalate Havar

The issoein the present case is regarding the determination of correct classificabion
and apphicable rate of G5T of Prohance = 0 = Chooolate varian: only [hereinafter
referred 1o as the product in question’] in termis of Notification Mo, 1/2007-CT(E]
dated 30.06.2017 & the corresponding Motification of relevant State G5T Act
Howewer, it is to be notad that there is no dispute in the Ruling dated 22.1. 2015
passed by Ld A48 |Between the Appellant and the department} regarding the
correctness of the classfication of Prohance-0 = Yanilla vanant under Tanff item
Mo 2106 30 31 and the zpplicable rate of G5T in respect of the same in terms of 5r
Na. 464 of Schedule 11 to Notification No. 1/2007-CT(R] datea 30.06.2017 & the

carresponding Motification of elevant State GAT At

Application for Advance Ruling 4 —




L At this juncture It s pertingnt to refer 1o the rate notification under GET far the

passible classification of the product in question. Notification Mo 1/2017-Central

Tax [Rate) datas 30.06. 2017 prowdes for applcable rates of G5T on the supphy of

goods. 5l Ma. 464 of Schedule = |1 tg Notification Mo 1/2017- Central Tax {Rate|
dated 30.06.2017 reads as under;

Lch,

s

64

Cha ﬁ'l!E-: Bescription of | Rate
Headingy Sub--| Goods of Tax (CEST]
Heading

210639091 Diabetic foads | 6%

M. Corresponding naotification of relevant State GST Act also provides rate of 6% on

the afaresaid itermn

| Therefare, “Crabetic Food” of Heading Mo. 21062081 of the Customs Tariff Act,

1975 [hereinafier referred toas '"CTA") are covered by 51 Mo, 4BA of Schedule 1and

attract effective G5T @12%,

Q. Further, it shall-be noted that 51 No. 12C of Schedula = 11 ta Nagification Mo 1,201 7-

Central Tax {Rate| dated 30.06.2017 reads.as under -

and other oo
| preparation
I

CORE2ining

COCOa

seh; 31, Na chapter Crescription of | Rate
Heading/ Sub- | Goods Oof Tax (CGET)
Heading

I [12€ 1806 | Chocolates | 9%




Theretfore, the "Chocolates and other food preparation containing cocoa” of

Heading Mo, LEDE are covered by 51, Mo, 12C of Schedule |l and attract G5T @ 18%.

The product in guestion, namely, Prohance-D = Chooolate varantflawor is a food
product for diabetic patientsin chocolate Favor, The said product thus Contains 3%
of cocoa for flavoring purposes. The addition of cocoa and other relevant
Iingradients does fot alter the ntendad use of the product 35 .a partial meal
replacement for diabetic patients. However, since the product in question containg
cocoa which is added only for flavoring, there exstad anambiguity as to the correct
clagsification of the said ‘product between Heading Ma. 1806 and Heading Mo,

21.06 of the Customs Tariff Act, 1975

. Accordingly, in order toabtain the correct clarfication and guidance, the appellant

Y

b}

had filed an application for Advance Ruling in Form Ng. ARA— 1 before the Learned
Authority for &dvancs Ruling, State of Maharashtra ihereinafter referred o as "L,
AaR") for obtaming an Advance Rulimg on the issue as to what would be the
appropriate classification of the Prohance-0 — Chocolake variart/Aaver, & copy of
application filed by the appellant bearing no. Advance Ruling No. 88/2018/G5T Is

ertlesed herewith a2 Annexure-4 collectively

Advance Ruling dated 33.1.2019 passed by Ld. AAR, Maharashtra

The Ld. &&R, considered the application filed by the appellant and passed Advance
Ruling No. GST-8AR-BE/2018-1%/B-10 dated 23.01 2019 (Annexure-1) and held as
follows —

Prohance-0 is categorized as ‘food’ on the ground that Prohance-0 1= an shgible
substance consisting of nourishing and nutntive compongnts  ‘such as
caroohydrates, fats, proteins, essentiel minarals and vitaminsand can 0 ingested

and digested and provides nutrition ta the human body,

Even though the Prohance-0 is categorized as “food'. the same cannol be
treated/corsiderad a5 'diabetic food' classifable under Tardt lem No2108 90 91

at CTA on the ground that Prahance-D & advertised/marketed as praovidifig other
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health benefits like providing energy, immune health, heart health, vitarmins and

minerals and maintaing chalesterol levels

Relying on the infarmation availabla on internat, it will not be properfoarrect 1o
treat / consider the Prohance-0 - Chocolate variant as “diabstic food’ as it does not
cortain high amount of digtary fiber even though itcontans gum Arabic and also

Prokarmce-0 — Chacolate variant does not contain slow digestion agents

Prohance-0r — Chocolate varant (5 not classifiable a8 'cocoa preparatian’ falling
under Chapter 18 of the CTA on the grownd that the chooolate Aavor is used anly

loattract the end consumer,

Prohance-0 = Chocolate vanant isalso not olassifiable under Chapter 19 of the CTA

Prohance — O — Chocotate variant is "Food preparation” classitiable under Chapter
Heading No.21.06 as it 5 meant to be cansumead by peeple by dissolving the same

Ir swater ar milk,

Since Prahance = O = Chacolate variant (s 3 combination of various items and could
clearly be treated a8 & ‘compound preparation’ being inpowder farm and could be
comsumed by directly mixing with water ar milk. Hence, resulting in a nan-alcohalic
bevarage which is abtained after mixing the powdar with water or milk s clearly
cavered under the description 'Compound preparation for making ngn-algohalic
heverages' falling under Tariff Item No.2106 20 50 attracting G5T @ 18% as per
Zerial no 23 to the Schedule [l of the Netification Mg, 1/2017-CT(R)

asprigved by the above ruling passed by the Ld. AAR; the appellant iz filing this
appeal in respect of wrongful classification of the product in question as
‘Compound preparation for making non-alcoholic beverages’ under Tariff item
M 2106 20 50 a5 opposed 1o the-specific description of 'Diabetic foods' covered
under Tariff Item MNo. 2106 9091, on the following amongst ather grounds which

are without prejudice 1o each ather
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Appeal
PROHANCE-D = CHOCOLATE %YARIANT IS & “DIABETIC FOCD OMNLY AND HEMCE
CLASSIFIABLE UNDER TARIEF HEADING MO, 2106:90.91 OF CTA

Chaptar 21 af Custom Tariff Act, 1975 covers “Miscellanegus edible preparation”.

Heading Mo.21.06 under the said Chapter covers “Food preparation not elsewhere

specified oringluded”, In other words, the Chapter Heading Mo 2106 is residuany

heading which covers all the products not specified elsewhere in the tariff. The

relevant extract of the said heading is repreduced under for ready reference:

H: Code Cescription of goods - Linit

11} {2 (3]

2106 Food pregarations not elsewhere specified or Included
1106 1000 — Protein concentrates and textured protein substances. kg
2106 94 = Other;

-~ Sott drink concentrates
2106 2011 —-- Sharbat, kg
21069013  —-Other Kg
21069020 - Panmasala kg
21069030 - Betal nut product known 35 "Supari”, Kg
21069040 - Sugar-syrups containing added flavouring or kg
colounng matter, not slsewhere specified
ar included; lactose syvrup; glucose syrup
and malto dexdrine syrup
7106 8050 - Compound preparations for making non-gicohohc beverage. kg
7106 S0 B0 - Food flavoring material, Kg
F1069C 70  -—Churna for pan kg
2106 2020 == Custard powder Kg
- Lther

210682091 - Diabetic faads. kg
21069092 - Sterilized or pasteurized millstang Kg
21069099 ——Other. kg

it Is clear that Tariff ltem Mo, 21 06 50 81 specifically covers “Diabetic foods”.



3 At this juncture it is first pertinent to refer to tha ingredients of the product in
guestion and thie function played by the said ingredients. Far ease of reference the
ingredients as declared on the packaging of the product are extracted as fellows

tialtodextrin — It 5 @ polysaccharide that is used as a food ingredient. It i produced

fraom starch by partial hydrofysis and ss usually found @s a white hygroscopic spray-
dried powder

4. HReliance is placed on HSN explanatory notes to Chapter 1702 which prowides the
following explanation —
Malto-dextring {or dextri-maltoses), obtained by the same process as commercial
glucose.. They contain malt®: and polysaccharines in variable proportions.
Haowever, they arg less hydrohveed and therefore have 3 lower raducing sugar
cantent than commercial glucoss, The heading covers.anly such progucts with &
reducing sugar content, expressed as dextrose an the dry substance, exceading
10% (bt less than Z0%). Thaze with-3 reducing sugar content not exceeding 10%
fall ir heading 35.0%5. ddalto-dextnns are generally in the form of white powders,
but they are also marketed in the form of a syrup {see Part (B}). They dre used
chiefly in the manufacture of baby food and low-calory distic foods; as estenders
for flavourirg substances er food colouring agents and in the pharmaceutical

INdUsLryY a5 carner

5. Sunfiower sead cil (High oler acid) — It is-a mong-ursaturated fatty acid nich-ail,
which help reduce bad cholesterol levels in your blood which can lower your rizk of
heart disease and stroke, They alsa provide nutrients to help develop and mainiain

vour body's cells.

&, Caicium caseinate = it is one of the several milk pratein derived fram casem i skim

and 1% milk and is primarily used in meal preparatian

T. Whey pratein isokate — It is milk by-product.of the cheese-making process, it contains
higher percentage of pure protein which can be pure enough to be virtusliy lactose
fres, carbohydrate freg, fat free, and cholesteral free. They ars highly oavailable,

are very quickly absorbed into the body, and have a high concentration of
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branched-chain aming atids whick are Righly cancentrated in miuscle tissue, and

are used 1o fuel working muscles and stimulate protein symthesis

Soy protein wolate - It 5 a highly refined or purified form of soy protein with a
minimum protein contant of 30% on a moistura-free basiz_ |t is made from defatred
soy flour which has had mast of the nonprotein components, fats and
carbohydrates removed. Itis mainly used to increzse pratein content, to enhanca
mipisture retentian, and as an emulsifier.

isarnaltulose (6.1%) — It 15 a disacchande carbokydrate composed of glucose and
fructose. lspmattulose is a slowly digested carbohydrate which provides snergy for
a longer periad and avoiding blocd sugar spikes
Rapeseed oll - low erdcic acid - it is Alpha linokenic acid [omaga 3 fatty acid) rich oil.
It correct imbialances In modarn diets that lead to health problems-and help lower

the risk of chronic diseaseas,

11 Fructose - Fructose also known as fruit sugar. 15 a menosaccharide. Pure. dry fructose

13

1d

is & sweet, white, odortess. crystalline solid, and 15 wated-soluble. It exhibits a
sweetness synergy affect when used in combination with other sweeteners,
Fructose-sweetened food and beverage products cause less of a rise in biood

glucose levels than do those manufactured with either sucrose or glecose.

Rebance & placed on HSN explanatory notes to Chapter 17 .02 which provides the

following explanation -

Fructose (CH1206) which is present in large guantities, with glucose, in sweet fruits
and i heney, Commercially it is produced from cammercial gluccse [eg, com
syrup), from sucrose or by hydrabysis of inulin, 8 substance found mainly in the
tubears of the dahlia and the Jerusalem artichoke: ILoccurs in the formof a whitish,
crystalhne powder or as a viscous syrup (sec Part {B)]; It is sweeter than ordinary
sugar [gucrose] and 15 especlally suitable for use by disbetics. This heading covers
both commercial and chemiczlby pure fructose,

Beliance s placed on Kirk-Othmer Encyciopaedia of Chemical Technology Velurme
13 at page 556-557, which pravidas the fallowing -

SWvEsTEners



15.

16.

17,

18
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... Although naturally accurring and vielding ca 4 keal/g {16.7 kl/gl. the sam= as
sugar, fructose does not cause a fluctuation in blaod sugar, e, glucose levels after
ingestion, making fructose a better choice for diabetics (1] Fructose s alsg more
potent tham sugar jca 1.5 times) and therefora can be cost-effective for the food
iNdustry, ..

Fructo-cligosaccharides - They are made up of plant sugars linked in chaing, used as

a swaetener for food. They also act as food for "good” bacteria i the intesting

Cocga powder [3.0%) - It Is:3 powder prepared fram the seed aembedded in the fruit

of the cocoa plant, Theobroma cacao, ete. It is added for flavouring.

Gurm Biabic — it 5 used in the food industry as a stabilizer, emulsifier and thickening
agent. Gum Arabic, a complex polysaccharids. 1= a satuble dietary fbre, primarily
indigestible to humans and considered non-toxic and safe for human consumption
It is hiot degraded in the intesting, but fermented in the colour under the influgnce

af microprgamisms;

Mirerals

lrulin = It 15 & soluble fibre, consisting of @ group of naturally oocurring
palysaccharides. insuling and oligofructose are not digested by human enzymes,
making them unavailable for glucose release inta the blood stream, ensuring that
ther consumption does not raise bloed glucose levels. It i5 @ prefarred sugar
substitute for diabetics because it does not cause spikes in blood sugar associated

with common sweeteners and can be used to replace sugar, fat, and flaur.

Antiowidants |Soya lecithin, L-Aseorbic acid, TBHQ) - Antioxidants are said to help
neutralize free radicals in eur bodies, and this is thought to baost overall health

They protect against the cell damage that free radicals cause, known as axidative

ELress
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22

L

24

25

Wvo-ingsital — It is 3 carbocyelie sugar and a sugar alcohal with half the sweatness
of sucrose (table sugar] and helps to pramote proper utilization of the hormone
insulin,

Chaoline bitartrate = It & gmilar to 3 Bwvitamin. It i used In many chemical reactians
inthe body, It i5used to prevent liver diseases caused by excessive Teeding by vein
[y V],

Vitaming, L<Carnitine - L-carniting is an amina acid {a building block for proteins
that 1s naturally produced in the bady. L-carniting supplements are uted 1o Increase
its levels in people whose natural level is-tao low because they have a genetic
disorder, are taking certain drugs because they are undergoing a medical procedure
that uses up the body's L-carniting, IT is also used a= 3 replacerment supplemant in

skrict vegetarians, dieters, and low-weight or premature irfants

Taurine — [t s an aming sulforic acid, but it is often referred 1o 85 an amino acid, a

chermical that s & required building block of protein

Artificial sweetener iSucralose) — It is-a zera-caloric artificial sweetenar and is made
frorm sugar in @ multi-step chernical process in which 3 hydrogen-oxygen groups are
regtaced with chlorne atams. Sucralose is commanly used as a Sugar substitute in
bioth caoking and baking and s calarie-free. Sucralase s 800-700 times sweeier
than sugar and does not have 2 bitter aftertaste. Sucralose.is said ta-have little or
no effects on blooa sugar and insulin levels. Sucralose may raise Dlogd sugar and
imsulin levels in pecple wha do not consume artificial swesteners regularly
However, it probably has no effect an people who regularly use artificial

cwestenars.

Reliance i placed an HSM explanatory notes to Chaprer 25.32 which provides the

foliowing explanation -

Sucralose  |1,6-Dichloro-1,6-dideaxy-b-D-fructofuranosyl-4-chloro-4-dexy-a-L-
galactopyrangside]. Cdorless, white to almast white crystalling powder. Artificial
swestener mainly used for medicine and food, especially for the treatment and giet

of diabetic patients.

n



26, Acidity regulator [Citric acld] — It s an organic acid which is derved from plant tissues.

28

25,

30

2%,

It is an important metabolic intermediate, used as an acidifying agent.

MEAMIMNG OF *FOOE!

The term "food” has been defined in Webster's intermatianal Cictionary as-
"nustritive material absorbed or taken into the body of an arganizsm which serve, for

purposes of grawth, work ar repair and for the maintenance of the vital praocess.”

Further, the term Tosd’ bad aiso been defined in New International Dictionary as-

“Material consisting of carbohydrates, fats, protems and supplementary [as
minerals, vitaming] that is taken or absorbed inte the body of an arganism in order
to sustaim growth, regair and all vital processes and to furnish energy for all activity

of the arganism.

The Chamber Twentieth Century dictionary defines “food” as-
"what ane feeds on: that which, being digested, nouriches the body: whateves

sustaing orpromotes growth,”

The Merriam-Webster anline dicticnary defines “food” as:

1 8: material consisting essentially of protein, carbohydrate, and fat used in the
body of an organism ta sustain growth, repair, and vital procesiss and ta furmish
energy;-alsa; such food together with supplementary substances [as minerals,
vitaming, and condiments)

b inprganic substances absarbed by plants in Easeous form orin water solutian

20 putriment in sold form

It-is 350 a settled legal position that in ordinary and commercial parlance v Indiz,
the term ‘food’ is conssdersd as nutritive material absorbed or taken in the body of
an organization for the purpoze of growth work or repair and for the maintanance

of vital processes and not as a refreshment.

12
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34

35

37

iry light of the aforesaid legal position and Kaving regard b0 Tadts that the ingredients
ot the product in question (e Whey protein solate, haltadexting, 5oy protain
Isolate, gtc | as mentioned in paragraph A.3 sbove and that the product in question
15 used far nourishment purposes, the same has to be treated/considered as ‘food’

onlhy.

Thus, it 1% submitted that Prahance-0 = Chocolate variant is-a faod' i itealf,

The above submission s also supparted by the finding of Ld, A&R inits ruling dated
£3.1, 2019 at 3rd Para of Page 21 which reads as under:

................. We find thot the subject product is an eligible substance consisting of
roufishing and nutritive components such os corbohpdrates, fars, proteins, essential
minerals ond vitaming and can be ingested and digested and provides nutrition to the
hurman body, Hence we have no doubt thot the subject product con be categorized o3

food

[Emphasis supplied)
Dnce itis clezar that Prohance-0—CRacalzte variant 8 feed’ in itzelf, itis to be seen
whether the same would be covered within the meaning of the term “Diabetic

foods” as mentioned under Tanff Item No.2106 9081 of the CTA.

MEANING OF TEAKM “DHABETIC FOODS”

The terrm 'Diabetic Food' 1§ not defined under the GST provisions as well s under
Harmonized Commadity Description of Coding System: (for short referred to as
HSN]. Further the term ‘Disbatic Food' is also reither defined under Chapter notes
af any Chapters of CTA nor under the allied law namely Customs Act and Rules
made thereunder. In arder to understand the ardinany meaning of the term

[habetic Food', reference has to be made to the dictionary meanings

The Cwford Dictionary of Food & Mutrition by David 4. Bender defines "diabetic

foods" as under

13



38.

i

A0

a1.

42

“Diabetic foods - Laose term for feods that are specially formulatsd to be suitatie
far consumption by people with diabetes mellitus; generally low in carbohydrate
{and specially sugar], and frequently containing *scrbitel, =ylulose, or sugar

derivatives that areslowly or incompletely absorbed.”

It is submitted that the product in guestian 15 8 specilly designed nutritional
powder which substitutes  “sugsr” by using the Wahodextrin, Fructose,
lzamaltulose and Fibers [FOS, Insulin and Gum Arabic] to meet the specia? digtary
reguirements of Dlabetic pepple. The product in question contains oW
carbahydrate and sugar dervatives which slow dawn the absorplion and
accordmgly answer to the definition pravided in the Oxford Dictionary of Food &
Mutrition. Furthar, the product in guestion being a speciaily formulated food
praduct, containing replacement for sugar which making it suitable for diabgtic

people is to be considered as 'Diabetic food’ anly

In view of the above submissions, it 5 submitted that the product in gquestion shall
be conziderad az 3 'Diabetic Fand' a5 i1 satisfies the definition of diabetic food as

mentioned above

At this stage, it it pertingnt 1o refer to The Food Safety and Standards Act. 2006
[F55A1) wherain the Third-Party manufacturer is granted the license under the
category of “foods for special distary purposes™ The product in question being
food for Disbetic people as also declared in the packing label of the product and
the same having been certified by the FS5AL, Itis pertinent to refer 1o the relevant
provision under FS541 Act and regulations therein, Further, iUis submitied that the
Ld. A&R in its ruling dated 23.1 2019 has also relied on the FA5A1 Rules to determine

the correctness of categony declared on tha label of the praduct in guestion

Relevant provisions under Food Safety and Standards Act, 2006 for the purposa of

prezent apoeal,

Section 22 of tha taid Food Safety and Standards Act, 2006 is reproduced below for

—ready réference:

i




"33 Genetically modified foods, arganic foads, funcrional foods, propneta ry foods,

E1C

Save a3 atherwise provided under this Act and regulations made thereunder, no
person shall manufacture, distribute, sl or import any novel food, genetically
modified articles of food, irradiated food, organic foods, foods for special dietary
uses, functional foods, nutraceuticals, health supplements, prapristary toods and

such other articles of food which the Cantral Government may natify in this behalf

Explanation = For the purposes of this section, -

{1} “foods for special dietary uses or functicnal faods or nutraceuticels or heaith

s pplermenis” means!

{a) foads which are specially processed or formislated to satisfy particular digtary
sequirements which exist because of a particular physical or physiclogic al condition
or specific diseases and disarders and which are presented as such, whergin the
compositian of these foodstuffs must differ significantly from the compasition of
ardinary foods of camparable nature, If such ordinary foods exist, and may contain

gne ar more of the following ingredients, namely: -

(1] plants or botanicals or their parts in the form of powder, cancentrate or exlract

inwater, ethyl alcohol or hydre alcchaolic extract, single or in combination;

(Il minerals or vitaming or proteins or metals or thesr compou nds or amino acids
(in amounts not exceeding the Recommendead Daily Allowance for indians) or
enzymies [within permissible limits);

[1i} substances from ammal origin;

(iv) & distary substance for use by human beings to supplement the diet by

Irgreasing thetotal dietary intake;

15



(b} (i} & product that Is lgbelled 45 a “Food for special dietary uses or functional
foods ar autraceuticals or health supplaments ar gimilar such foods" which 15 1ot
represented for use as a conventional food and whereby such producis may be
formulated in the form of powders, granules, tsbilets, capsules, liguids, jelly and

other dosage forms out not parenterals, and aré imeant far oral admimstration;

(i} such product doss not include 3 drug as defingd in clause (B and ayireadic,
=idha and unani drugs as defined in clauses (a) and [h) of section 3 of the Drugs and

Coumetics Act, 1940 (23 of 1940} and rules made thereunder,

{iii] dops not claim 1o cure or MItgate any specific disease, cisarder or candition
[except for certain health benefit af such promaotion claims) as may be permitted

by the regulations made under this Act.

(v} does not include 3 narcotic drug or a psychotropic substance as defined.n tha
Schedule of the Narcotic Drugs and Peychatropic Substances Act, 1985 |61 of 1585]
and rules made thereunder and substances lisied in 5ch edules £ and El of the Drugs

and Cosmetics Rules, 1545,

(2} “genetically engingered or madified food" means food and food ingredients
composad of or containing genetically modified ar engineered organisms obtained
through modern biotechnology, o food and food ingredients praduced from but
mot containing genetically medified or enginesred grganisms cbtained through

madern biatechnalogy,

{3] "organic food" means food products that have been produced in accordance

with specified organic production standards;

(4] "proprietary and novel food” means an article aof fond for which standards have

nat been specified but is not unsafe:

 Provided that such fgod does not cantain any al the foods and ingredsents




43, Further, the Naotification dated 23rd December 2016 (Annexure - 5) issued by the
Food Safety and Standards Authority of India (hereinafter referred ta as "FS5417)
Regulation MNa S states that

49, Food for special dietary use, ather than infants, and those products intended 1o be

taken under medical advice =

{11} Mo food business operator shall manufacture, formulate or process an article

of fTood far special dietary use unless-

li] specially pe rf I i icular dietary requiremeants which

may exist or arise because of certain phyvsiolagical of specific health canditions,
nameky; -

[a] low weight, obesity, diabetes; high blood pressure;

[B) pregnant and lactating wormen; gnd

ic) geriarnc population and celac disease and other health conditions

[ii) The faod business operator shall clearly indicete on the label wheather of not the
food for special dietary use is to be taken under medical advice;

(] A food business operator may manufacture or sell an article ot food for special
dietary use in single use patkaging or indosage form, namely, granules, capsules,
tablets, pills, jelly, sermi-salid and ather similar forms,

sachets of powder, oF any gther similar forms of liguids and powders designed to
be taken in measured unit quantities with a nutritional or physiologscal effect;

[t} & faod business cperator may formulate an article of food for special dietary
use in formats meant for oral feeding through a-enteral fubes but shall not be uzed
for parenteral use;

[v] Arvarficle of food for special dietary use shalinot inglude the normal food which
1= merely enriched or madified with nutnents and meant far mass consumptian,
intended far improvement of peneral health far day today uze and g0 nat claim to
be targeted to consumers with specific disease conditions and alsa not include the
article of food intended to replace complete diet covered under food for special

medical purpose spegified in regitlation '
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12} |i] The articles of food for spacial dietary use shall contain any of the ingredients
specified in Schedules | or Schedule |l ar Schedule |1 or Schedule IV or Schedule Vior
cchedule Vil or Schedule VIL. (i) & food business aperatar may use the ingradiants
specified In the Schedulss referrad to in clause (i) of sub regulation (2] in
manufacturing food for special dietary use without prejudice 1o modifications far
ane or more of these nutrients rendered necessary by the intended use of the
pradact,

s Emiphasis Supplied

tchedulz Wil of the Notificetion stated shive i oesxtracted below for ready

reference:
Schedule — VIl
[See regulations 3.(13], 6.02)(1), T.(2){1], BL2)0), 3 21 and 111}
List of prebiotic compounds
&r, Prebiotic Compounds
Ma. '
X : Palydextrose .
2. Sovhean pligosaccharides i
3 Ispmatta-oligosaccharnides I
d. Fructo-oligosaccharides “
g, Gluco-aligosaccharides
| & Wyho-oligosaccharides
7 Inulin |
8. lsomaltulose |
9 Gentio-ologzaceharides
10 Lactulose
11. Lactoternn '
12 Suger alcohols such as lactital, sarhital, rralticod, imosital, isomalt |
i3 Galacte-oligosaccharides |

Nate:- The Food Autharity may add any new specific prebiotic after proper
scientific evaluation and include in this Schedule.

PAAN AGARWAL, Chief Executive Officer
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[AONT -4 Exty /3527 16[187]]
A cambired reading of the above provitlans clarifies that F55al recognised “food
far special dietary uses” {specially processed or formulated to satisfy particular
oietary requirements swhich may exist or anise because of certain physiolagical or
specific health conditions such as diabetes) as a separate category of ‘foods’. F55AI
streamlines the purview of the said foods by providing a listof ingredients that must

be cantained far any food to qualify as a "food for special dietary usas™

In wiew of the above, it is submitted that the product in question s a specially
desigred nutritional powder to meet the special dietary requirements of Diabetic
people 1T ispertiment 1o nate that the ingredients like lsomalivlose, FOS = Fructs-
cligosaccharides and Inulin are covered under Schedule — VI of the Metification
dated 23,12 2016 as préscribed. by FS5AL Thus, the praduct in guestian is treated
a5 3 “Tood for special dietary uses” under FE5A1 a5 s regietered a5 tha same, This

fact e alsa notin dispute and admitted by the Ld. AR ir its Ruling dated 23.1.2013.

The product in question also has other Features also like it being sugar (sucrose)
free, having low Gi, having high fiber, being rich in MUFA. Thus, in-this respect, it
can be concluded that the product in question |2 a 'diabetic food' to meet the
special dietary requirements of Dizbetic people, The Ld, A4R has not disputed the
said facts and the conclusion that the product is food which s meant for diabetic

person:.

In light of the aforesaid submissions, the fact that the product in quastion is a food
praduct which answers the description of prodoct designed for a person suffering
from digbetes and that the product is 8 partial meal replacement, is nat a matter
of dispute. The said facts are also bean ralled on by the Lo, AAR white finding thar
the product in question assists diabetics in replacing a meal or part of it For ease

of reference the relevant extract of the ruling is extracted as under;

"I wiew of the above it can be said that the subject product, Prehance-0 s different

from the parent product is as much as it contains extra ingredients as mentioned
in (1) ta | iv] sbave, ingredients which slang with the othes regular imgredients may

assist diabietic in replacing a mesl or part of it*
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Dn this count alane, it is-submitted that the portion of the Ruling dated 23.1.2015%
passed by Ld AaR by which the preduct is chassified as preparation for making

beverage 15 incarrect and is hable to be set aside.

MERELY MENTIONING / DECLARING QTHER HEALTH BENEFITS QN THE LABEL OF
PROHAMNCE-DWILL NOT EXCLUDE/TAKE AWAAY THE PRODUCT IN CUESTION FROM

BEING A "DIABETIC FQOD",

Before going into the discussion as to whethar the product in quastion 18 suitable
for diabetic person or not, we will first discuss the meaning #nd symptoms of

diabetes which the root cause of the antire ssus

The termy ‘diabetes has not been defined under the GST laws, Explanatary Notes ta
HEMand ender the CTA and rules made thersunder. Thos, we bave o take recoure

of dictienary meanings of term ‘diabetes’,

The Oxfard Dictionary of Food & Mutrition by David A, Bender deseribed 'diabetes’
ag:

“there are two distingt conditions: diabetes inzipidus and diabetas mellitus. Tha
later condition is more cammon and is genarally referred to simply as diabetes or
sugar diabetes. Haemochromatasis is known a5 bronze diabetes

Ciabetesinsipidus s a metabolic disorder charactenzed by extreme thirst, exceszive
consumption of liguids and sxcessive urination, due 1o faillure of secretion of the
antidiuretic harmone

Digbetes mellitus is ametabolic disorder involving impaired metabolismm of glucose
dug 1o either failure of sacretion of harmone insulin [insulin dependent diabetes)
or impaired responses af tssues to insulin (nan-insufin dependent diabetes), If
untreated, the biood concentration of glucose rises 10 abrormally high levels
(hyperglycasmia) after a meal and glucose = excreted 0 the urine (glucosural

Frolonged Hyperglvcagmia may damage nerves, blood vessels, and kidneys, and

lead to development of cararacts, so effective contral of blood glucose level iz

. Important.
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Type | diabetes mellitus develops in chiidhood (juvenile onset disbetesi and is due
to fallure o seceete intulin and hence s called insulin dependent diabetes.
Treatment is by Injection of insulin (originally purified from beef or pig pancreas,
now nasynihetic human msuling, together with restriction of the intake of sugars,
Type Il dizbetes mellitus generally arises In- middie age [maturity onset diabetes|
arid is due to resistance of the tissues toinsulin action; secretion of insulin by the
pancreas may be normal or highar than formal, 1t s refarred o as non-insulin
dependent diabetes and can sometimes be treated by restricting the consumption
of sugars and reduging weight, or by the use of oral drugs which stimulate insulin
secretion andf or enhance the nsulin responsiveness of tissues |sulphonylereas
and biguandies). It is glso treated by injection of insulin to supplement secretion
from the pancreds and overcome the rezistance. Impairment of glucose talerance
sirmilar to that seen in diabetes melfiitus sometimes accur in late pregnancy, when
it i known as gestational diabetes, Sometimes pregnancy 5 the stress that
precipitates diabetes, but more commuonly the conditidn resclves when the child is
b

Renal dizbetes iz the excretion of plucose in the urine without undue elevation of
the bload ghucose concentration. It is due to reduction of the renal threshald which
allows the blood glucose to be excreted,”

The WHD Report defines "Diabetes’ as urder-

2.1 Befinititn

The term dizbetes mellifus describes 4 meatabaolic disorders of multiple aetiology
characterized by chranic hyperghcaemia with disturbances of carbohydrate, fat
and protein metabolism resulting from defects in insulin secretion, Insufin action,
or both. The effects of diabetes mellitus include long—term damage, dysfunction
and fallure of various organs. Diabetes mellitus may present with characteristic
symptoms such as thirst, polyaria, Blurning of wigion, and weight less: In its mast
severa forms, ketoacidosis or 3 non-ketotic hyperosmolar state may develap. and
ledd to stupor. foma and, in abience of effective treatment, death. Often
syMploms are nob severes, or may be absent, and conseguently hyperglycaemia
sufficient to cause pathological and functional changes may be presant for a long
b betors the diagnosis is made, The lopg—ierm etfacts of diabates rmellitug

include progressive development of the specific complications of retinapathywith
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potential blindness, nephropathy that may lead to renal fallure, and/or neurapathy
with rigk of faot ulcers, amputation, Charcat jaints, and features of autonomic
dysfunction, Including sexual dysfunction. Peogle With, disbetes are at increased
risk of cardiovascular, peripheral vascular and cerebrovascular dissase. Several
pathogenstic processes are involved inthe development of diabetes, These include
processes which destroy the beta cells of the pancreas with consequent Insulin
deficiency, and others that result in resistance to insulin action. The abrormalities
of carbohydrate, fat and protein metabolism are due to deficient action of insulin

on target tissues resulting from insensitivity or lack of insulin

The Ld, AAR has erred in holding that the product in-question cannot be treated 35
a "disbetic faod” alone on the ground that the said product can be used to treat
and cure/fprevent other health benefits such as providing Enargy, Immune hiaalth,
Heart health, Vitamins and Minerals and maintains chalesterol levels, as mentioned

o the label,

It is subrnitted that the above allegation / finding of the Ld. AAR is totally incorrect
and perverse; The Ld. A&R haz in fact failed 1o understand the manufacturing
process of Prohance - D - Chocelate vanant and its chemical compaosition to arrive
at the conclusion that the Prohance — D — Chioeadate variant will not be specifically

covered under Tanff Item Mo, 2106 2091 of the CTA 3: ‘Diabetic Foods'

It is submitted that merety mentioning the other health benefits on the label of the
product in guestion does not exclude it/take it away from the product in guesticn
to be considered [/ treated as 3 'diabetic food’. In reality, the other heaith benefits
mentioned on the label are actually for the patients who are suffering from

diabetics anly.

The above submission can be explained better by dealing with each and avery
consequences/eflect which can be caused to a diabetic persan

Drabetes and caronary heart disease are closely related. Diabetes contributes to

high blood pressure and is linked with Migh cholesteral which significantly increases

2



the risk of neart attacks and cardiovascular disease. Similarta how dizbetes affects

the heart, high blood pressure and cholesteral raises the risk of strokes.

64, High blapd glucose levels can cause gamage to all parts of the cardiovascular system.

For this reason, there is a close link between disbetes and cardiovascular prablems,

85 Excess blood sugar decreases the elasticity of blood vessels and causes them o
narrow, impeding blood flow. This can lead to a reduced supply of blood and
Oiygen, increasing the risk of high blood pressure and damage to large and small

Blood vessals,

85, High blood pressure is a risk factor for heart disease: According ta the Centers for
Disease Control and Preventian (CDCH, 74 percent of adults with diabetes have

Fypertension

67. Damage to large blood wessels s known 35 macrovascular disease while
micravascular disease refers to damage to small binod vessals.
Complications from macrovascular dissase include:
a heart attack
b stroke
L, peripheral arierial disease

Microvascular disease can lead to problemis with the
a3, Eyes
b. Eidneys

. NErvous system
o8 Diabetes may also result in tiredness. The tiredness is the result of having an
imbalance between ane's level of blaod glucose and the ameunt ar effectiveness

of circulating insulim.

53 People with diabetes are maore prone to having unhealthy high cholestercl levels,

which contributes to cardiovascular disease [CVEY By taking steps 1o manage
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cholestergl, individuals can reduce their chance of cardipvascular disease and

prematune d=ath.

Disbetes 1ends to lower "good” cholesteral levels and raise triglyceride and "bad"
cholesterol levels, which increases the risk for heart disease and stroke This
cemmon condition s called diabetic dyslipidemia Diabstic dyslipidemia means
your kpid profile is going in the wrong direction. it's a deadly cembination that puts

patients at risk for premature coranary heart disease and atherosclerosis.

From the above cansequences/effect which can be caused to a diabetic persan, it
Is evident that diabetes can lead to ferious kealth complications including heart
disease, blindness, kidney failure, and lower-extremity amputations, high

cholesteral, tiredness et

At this stage, it Is relevant to refer and rely on Rule 106 of the Drugs and Cosmetics
Rulas, 1945 which reads as under:

106, Diseases which a drug may not purport 1o prevent or cure.-[ 1) Mo drug may
purport or claim ta prevent of cure ar may convey ta the intending user thereof
ary idea that it may prevent or cure, &ne.Or MOME of the diseases or allmants
specified in Schedule 1.

(2] Mo drug may purpsrt OF Clainy (o procurs o a56ist 10 pracung, of may convey  {a:
the Intending user thereof any idea that it may procure or assist to procure,

MISCACTIAEE N WaMmEn.

Further, attention is invited to Schedule — ) of the Drug and Cosmenics Rules, 1945
[az menticned in Rule 106 which fists out certain diseases and ailments which a
drug may nat pufport to prevent oF cure or make claims to pravent of cure. Out of
all the diseases and allments, it is submitted that Clabetes is gng af the diseasesar
ailments which alone cannot be cured by drug or medicing and hence the same
required to be cured or prevented by taking adequate nutritional supplements The
relevant portion of the Schedule | s extracted as under.:

SCHEDULE ]
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|5ee Rule 106]
DISEASES AND AILMENTS (BY WHATEVER NAME DESCRIBED)
WHICH A DRUG MAY NOT PURPORT TO PREVENT OR CURE
OR MAKE CLAIMS TO PREVENT OR CURE

1. AlDS 30. Improvement in size and shape of the

sewual organ and in duration of sexual

performance

Fi Angina Pectoris
3. Lopendicitis
4 Arteriascleresis 3 Improvement in the strength af the
5 Baldness Matural teeth
B Elincress 3. [rpprovement in visien
7 Bronchial Asthma 33 Jaundice/Hepatitis/Liver disarders
g Cancerand Benign Tumour 34 Leukaemia
5. Cataracts a5 Leucadarma
10 Changein colour of the hair

and growth of new hair 36, daintenance or impravernent of

the capacity of the humnan being for

sexiial plessura,

11, Change of foetal s&x by drugs

12 Congenitai malformations 37 Mental retardation, subnorralities
and growth

13. Dealness

14,  Diabetes 38 Myacardial infarction

15  [hs=ases and disorders of uterus 39 Crbesity

16, Epileptic fits and psychistng

dizordars S, Paralysis

a1 Farkinsonism

17 Encephalitis 42, Piles and Fistulae
18  Fairness of the skin 43. Fower 1o refuvenate
19, Form, structure of breast 44 Prermature ageing
0, Gangrene 45, Prematura greying of hair
A
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Genetic disorders 45 Rheumati Heart Diseases

Glaucoma 47 Sexdal Impatence, Premature
Gotre Ejacuiation and spermatosriioss
Harnia 48 Spandylitis

High/Low Blood Pressure 44, Stammaering

Hydrocele L] Stones ingall-bladder, kidnsy,
Irsanity biadder

Increase i brain capacity and
improsement of memorny ) Vancose Yein

mprovement in height of children/ adults

In-wiew of the above submissions and Schadule |, it s clear that diabetic person
cannot be rreated / cured from drug or medicine alone. The diabetic person has to
rely and depend on other nutritional food products or health foad supplements 1o
get rid or cantrol the diabetes,  Thus, It is prudent that ary product which is
specifically made for diabetic person should also contain the ingredients to cover
pther health related beanefite apart from contralling the sugar spikes of 3 diabetic

person tomeet his / her special dietary reguirements

The finding of the Ld. AAR is totally incorrect and perverse o say that product in
question s rmarketed to treat or prevent the other health retated henefits and
herte the same cannot be treated as suitable for paople suffering from diabetes
alone: In other words, the Ld. &AR Is totally incorrect to held that presence of
essential ingredients i Prohance-0 which can also treat the other health relatao
problems will not be considered as "diabetic fgod” only, when precisaly the
benefits as mentianed an the label 15 very much essential and required faor
treatment and pravention of other connected health symptoms for patients
suffering fram diabetes, It is submitted that the diabetic person cannot be forced
to buy different products far controlling or preventing various consegquences/effect
of disbetes. In fact, the product in guestion is ONE STOP EHOP for a diabetic

pETsen

26




T

78

73

a0

Gn this count alone; it Is submitted that the partion of the Ld, 3AR ruling dated
23.1:2012 mentoning of other health benefits on the label of the product will make
the product of general use and not exclusive for ‘diabetic people” is totally incorrect
@ni perverse. This, it is submitted that the portian of the Ruling dated 23,1.2019
paszed by Ld. AAR which I5 against the appellant 15 incorrect and accordingly shall

be gpt asida.

THE LD AAR HAS ERRED IN HOLDING THAT THE PROHANCE-D [CHOCOLATE
FLAVOUR] DOES MWOT CONTAIN HIGH DIETARY SUPPLEMENTS AS REQUIRED IN
DIABETIC FODDS,

The Let. AAR in its ndling dated 23 1 2019 has erred in holding that the product in
guestion iz not 3 'diabetic food' by placing heavy refiance on the infarmation

pbtained from the "inte et

Itas submitted that the finding of the Ld. AAR is totslly erreneous. This is for the
reason that the guidelineés under F35A0 Act and regulations prescribes that a
product containing at least 6g fiber per 100g is rich in fiber. Thersefare, it is
submitted that the praduct in guestion containmng fiber [FOC/insubingAcacia gum)
cortent of 8.1 g per 100g powder, is na doubt a rich in fiber content as per the Sr
M. 14 ta the Scheduls | of the Food Safety and Standards {Advertising and Claima)
Fegulations, 2018

On this count alane, it s submitted that the portion of the Ruling dated 23.1 2019
passed by the Ld. AAR to the extent of rejecting the classification of the product in
question under Tariff item No. 2106 90 91 a= ‘Diabetic foods’ on the ground that
Prohance — O Chocolate variant does not contain high fiber content, should be set

akide,

It s turther submittéd that the information and the saurce of such Informatian
which formed the basis 1o decide the dlassification of the product In guestion has
not been regroduced nor informed In the ruling. In other words, the appeliants

ware nat pui e notice of the document or svidence being relied upan against
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them. On this ground alane, the appeilant submit that the poertign of the Ruling

dated 23.1.2019 passed by tha Ld. AAR which is-against the appallant should be set

aside,

The abservation of the Ld, AAR that the product in guestian should have Righ fiber
tontent as required in diabetic food, 15 totally erranecus without-any basis and
ifegal on the face of ir. It is submitted that the fact that the product in quastion has
fibar contant is nat & matter of contentian at all in the entire appeal and 1115 an

admitted fact

It is submitted. that the placing heavy refiance gn the internet far COming to any
condlusion is not tenable in law spacially when the issue involved s regarding the
classification of the goods under GST fegime. The reference to Explanatary notes
would be made wherever required in relation 1o the FESpEClive products. It s
submitted that the Custam Tariff is generally based an the tariff classification
adapted by World Customs Organization inits HS N, Hence, wherever a Chapter of
Custarn Taniff is fully aligred with the torresponding Chapter of HEN, the HSM
explanatory notes explaining the scope of headings of that Chapter would have
persuasive value in the determination of scope of headings of correspandence
Chapter of Customs Tariff. The aforesaid position has been laid down by the
Hon'ble Supreme Caurt in the fallowing decisions:

i) Coen Bharat Limited s, CCE — 2007 {217] ELT 165 {5C)

[fa] CCE Vs. Bakelite Hylam Limited — 1097 [$1}ELT 13 (54

Accordingly, the Ld. AsR should Bave placed reliance on Explanaiory notes to SN
In order to understand and ascertan the correct classification of the praducts in

guestion,

On this count alons, it is subrmitted that the portion of the Buling dated 23 12019
passed by the Ld AAR to the extent of rejecting the ¢fassification of the product in
questian under Tanff iterm No, 2106 90 91 as ‘Diabetic foods” being an unressored

arder and shall be set asida:

“‘“s
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THE LD. AAR ERRED IN CLASSIFYING THE PRODUCT IN QUESTION AS & "COMPOUMND

PREPARATION FOR MAKING NOMN-A COHOLIC BEVE RAGE"

The Ld. AAR has erred in holding that the praduct in question 15 a "Compound
pregaration far making non-alcoholic beverages” based on ohservation that food
preparation s meant to be cansumed by dissolving the same in water or milk, Based
an the abservation that the groduct being & combiration of vanous items could
clearly be treated as a “compound preparation’ and the product being in powdear

farm could be consumed by direct mix with water or milk.

It is submitted that the above finding is totally incorrect. Having solely Deen based
ar the chesarvation that the product being 3 powder is 1o be mixed in water or milk

and consumed.

The term "Compound preparation’ has neither defined under GAT provisians nor
under the H3N Chapter nates, The Ld. AAR has also falled to provide any detaited
reasaning for the classification of the preduct as 3 ‘cornpound preparatian’. The
sole basis for categorizing the product as 8 ‘compound preparation’ that Prohance

- s a combination af various items, 5 otally Incorrect

it & subritted that the Ruling dated 23.1.2019 passed by the Ld. AAR 10 the extent
classfying the product in guestion as a "Compou nd pregaration for making non-
slcoholic beverage” under Tariff Item No, 2106 50 50 instead of ‘Diabetic Foods’
wnder Tarif ltem Mo, 2106 20 50, being arn unreasaned arder and the same should

ke set aside on this ground alone.

PROHANCE-D — CHOCDLATE VARIANT/FLAVOUR AFTER MIXING WITH WATER DOES

NOT RESULT INTO A "BEVERAGE"

At this juncture it i pertinent to refer to the meaning of the term 'Beverage’. Under
the G5T pravisions, the term ‘beverage’ has not been defined. Thus, the meaaning

of tarm ‘bevarage’ 15 10 be derived from the dictionary meaning.
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The term ‘Beverage’ has been defined in The Random House Dictionary of the
English Language as-

“A-drink of any kind, otker than water such as tea, coffee, beer, milk, atc”

In Encyciopaedia Britannica (Mycropedia), page 1095, ‘Bevarage” hat bean
described as-

“Liguid prepared for human consumptian including types made by an infusen such
as tea and coffee, frult jures and ather juices extracted from plamis, swch
carbonated donks as ginger ale and root beer, and alcahalic beverapes, including
wine, made by a fermentation process, and distilled liquor, requiring both

fermantation and distillatinn.”

It submitted that for determination whether a product 152 ‘beverage’ or 'food’, the
crucial decrding factor should ke the “principal purpose” forwhich it isintended 1o
be used. If the produzt 5 used for the purpose of guenching one's thirst or
refreshment purposs, then the same would be classifiable as a ‘beverage”
However, If the praduct has nutrtional value assigned ta it and the principke
function of the product is 1o provide nutrition, then it shal| rightly be qualified 25 2
feod’ product and not as 3 ‘beverage’,

Itis submirted that the mixing af any fesd praduct with water ar milk cannot be the
cfiteria to conclude that the resultant product will looses s griginal dentity and
become beverage or nan-alcoholic beverage. This portion of the submission is
supported by the umpteen decisions wherain the judicial forums clearly Fefd that
if the product is used far the purpose of guanching ore's thirst ar refreshrrent
purpose then only the same would be classifisble as a ‘beverage’  Further the
aforesaid decisions also held that if the product has nutritional value assigned to it
and the principle function of the produet is to provide nutrition and nourishment,

then it shall rightly be qualified as a food’ product and nat a= a ‘beverage’

It is submitted that mereby for the rezson that a product can be consuemied a=a drink

afser diluticn with water, cannot be a basis far classihication under Chapter 21 as a

spreparation for beverage, The said product sven if is ta be cansumed after M ixirg
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in water/milkin the liguid form would still be a food replacement in liqusd farm and

nixt @ beverage

85 It 15 submitted that the merely because the recommend used of the product is with
"water" after making It into a semiliguid form fer consumption, the sald product
does not lposes ks ariginal identity and become bewerage ar non-alcohglic
beverage. Hence the classification of the product as a compound preparation for

nar-aleoholic beverage is errcnaous.

96, Further, reference is invited to The Food Safety and Standards [Food Products and
Food Additves) Regulations, 2011, wherein under Appendix A to the regulations, 3
broad list of Non-aslcahalic |"Soft’) beverages have baen categorically stated in Para
14.1. The extract of the said Para is extracied as under:

14 0 Beverages, excluding diary products
14.1 Hon- Alcakholic | "5eft”] beverages
14.1,1 Waters
14 1.1.1 Natural mineral waters and source waters
14.1.1.2 Table waters and soda waters
14.1.3 Fruit and vegetable juices
14.1.2.1 Fruit juices
14.1.2.2 Vegatable julces
14 1.2 3 Concentrates of fruit juices
14.1.2 4 Congentrates of vegetable juices
14.1 2 Fruit and vegetahie nectars
14.1.3.1 Fruit mectar
14.1 3.2 vegetable nectar
14.1.3.3 Concentrates of fruit nectar
14.1.5.4 Concentrates of vegetable nectar
14.1.4 Water-Based Favoured drinks; including "sport”, energy, o
“electrolyte” drinks and articulated drinks
14.1.4.1 Carbanated water-based flavoured drinks
14.1 4.2 Non-carbonated water-based flavoured drinks, including punches

and ades
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14.1.4.3 Cancentrates (liguid ar salid) far water-basad flavoured danks
14,15 Caffes, coffee substitutes, tea, herbal infusions, and other hot cereal
and grain beverages, excluding ¢ocoa.
It iz submitted that the product in question sither in the current state (powder
foirm) or Im the farm after adding the water to it would not fall under any of the

categary of ‘non-aleoholic beverages' listed above.

It is submitted that the product in guestion cannot be consumed far refreshment
purpose ar recreational purposes, hence the same shall not be classifiable as a
‘heverage’ at all.

It 5 further submitted that the license for manufacture af the product in question
as granted by FS541 is under the heading 'Food for special dietary use” and not
wnger the heading ‘Noen-alcoholic Beverage”. Hencs the praduct in the question is
a food preparation and not @ beverags or a preparation for making of 3 potential
heverage, as per the regulation of FS541. Had the intention of FS5A1 to categonize
the product as similar to product in question under ‘Men-alcohalic Beverage”, in
cuch case, FA5a1 should have clearly mentioned the said product under Para
Ne.14.0 of The Food Safety and Standards (Foed Producis and Food Additives)
Regulatians, 2031

It is submitied that the product in gueston s a nutrtional produect/food
replacement which neads ta be consumed in measured quantity. The directions far
use an the kabel of the product too prescribe that it should be consumed as
prescnbed by the dietician. Hence, the product in question cannoat be called a
‘beverage’ which in its comman understanding can be consumed in unrestricted
guantitates for pleature. Hence, the classification of the product in question &% a

compound preparation for non-aicoholic beverage is arranecus,

Thus, it is submitted that the product in guestion is 2 "focd preparation’ rightly
classifiable as ‘Diabetic foods” under Tanff itermn ND2106 9091 of the CTA. Hence,
it 5 submitted that the Ld. AAR has erred in classifying the product in guestion as
‘Compaeund preparations for non-alcaholic beverages', in light of the fagt that the
said product would mot form 2 “beverage’ after mixing with water and would

“gantinue tooremain as food’ slone in liguid/semi-zolid Farm
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Once it 15 glear that the product in guestion is nat a ‘beverage’ at all, then the
question of categonzing the product in questign a5 “compound preparation for

makirg of nen-alcohodic bevarage™ will not arise at all.

THE PRODLKT N QUESTION HAVING BEEN HELD TO BE FOOD CANNDT RE
= BSEQUENTLY BE CLASSIFIED AS "COMPOUMND PREPARATION FOR MAKING A

MOM-ALCOHOLIC BEVERASE'

AL this juncture it 1s pertinent to note that the Ld. AAR has indeed observed that
the product in guestion s foad’ and has further held that the praduct is a Ffood
preparation’, For ease of reference the relevant finding of the Ld. AR 15 extracted
2% LINGEET

We find thor Choprer 2106 of the tonff speciolly covers Food preporstion pot
plsewhere specified ar included” ond in view of the submissions made by the
applicant i 15 clear that “Prahonce-D [Chocolote]” is o fasd preporation which is
meant te be consumen by people by dissolving the same in water or milk, 1t is thus
o food greparation”, squoraly covered under Chapeer Hegding 2106 of the Customs
Tariff

i light of the fact that the Ld. 8&R has specifically time and again observed in the
rulimg that the product in quastion isa ‘food” and Tood preparation’. The finding of
the Ld. AAR that the result of the product in question after mixing with water or
milk wauld be & beverage is contradictory. The product in guestion can either be g
‘food’ or @ "heverage' and cannot be both, The Ld. AAR having observed that the
goods are food éannot contradictorily classify the product im guestion a1 a

preparation far beverage, since it would amaunt to blewing hot and cold

It is subrmittad thot the product in guestion is admittedly being marketed as a
“partial meal replacement/supplement for diabetic patients™ cantaining additional
ingredients for the special dietary needs of the diabetic patients. The product in

guestion being “food for giabetic” as per the FSSAIl standards and isto be consgmed
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in specified dosage. It is submitted that the product in question clearly fulfills 20

the conditions prescribed by the guidance material for classification as a “dietary

supplement product” and not a beverage.

To support the above submission, refarenca is invited ta the “Guidance for Industry:
Distinguishing Liquid Dietary Supplements from Beverages™ issued by the Food and
Drug Administration (FDA) to help distary supplement and beverags manufacturers
and distributors determine whether a “product in liguid form® is properly classified
283 'dietary supplement’ or as a ‘beverage’ Theguidance provides certain basie for
distinguishing beverages from liquid dietary supplements, relevant extract of the
same are ot fallaws

Lobeling ond advertising - o product thot beers @ Supplement Focts pane! may soill

be @ beverage if it olso bears stotements that the product = intended 1o “refresh”
or “rehypdrote” becouse such stotements represent the product for use gz o
beveroge

Product name - Product or brand names that use corventional faod terrms such as
“beverage,” "drink,” “water,” or “soda” represont the product as & beverage
Product packaging - Packaging is used to market 4 product as well a5 to CONLAIM,
hald, and prezerve the product, Packaging can convey messages about how the
product is to be used.

sening size and recommended daily intake - Even if a product is not expressly
represented as an alternative to a beverage, when the practicsl result of the labeleg
serving size and/or total recommended dally intake is that the product is used as 3
beverage or replaces beverages that serve as ardinary sources of drinking fluid, FDa
wioukd generally consider the product to be represented for use asa beverage
Recommendations and directions for use - Dietary supplements are definad as

products that, amang ather requirements. are interded ta supplerment the diet

[See: section 201(ff} (1] of the FDEC Act [21 USC 321{ff (1]).) I cantrast,
beverages generally are intended, for example; to quench thiret ar athEnwice
provide 2 source of fluids jeg, water, soda), provide nutritve value (eg, milk,
orange juice), or provide taste and aroma (e.g., hot cacoa). Recammendations ar

directions to use a prodiuct 25 3 thirst quenchar can be considered
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beverages such as Fruit juice, weter, or soda, and thus represent the product asa
beverage, In contrast, recommendatiars or directions 1o use 3 llyuid product 1o
supplement the diet in a manner consistent with ather dietary supplements (e.g.,
by taking one tablespoon three times a day) could be a factor in determining that
the product (s nat represented as & beverage, aven If the packaging is simitar to
packaging used for beverages,

Marketing practices - Evamples of marketing practices that may reprasent 3 product

in liguid ferm as a conventional feod include labeling, advertising, or other
promatignal acteeities that favorably compare the product to a category af
beverages 1e g, sodas), market the product 33 an stcompamiment to & meal, or
market the product based on typical beverage critenia like taste, refreshment, and
thirst-quenching ability; the use of metatags that result in the product’s appearing
in the results of an electronic search for sodas, juices, or other beverages; and
paying for the product to be displayed In the beverage section of retall stores.
However, simply recormmmending that @ liquid product be taken with & meal would
not generally be considered to regresent the praduct as a conventional food, as
many diatary supplements should be taken with food for best absorption.
Woreower, promoting & product as a substitute for-a beverage would not always
represent the product as a corventianal food

Composition — FOA recognizes that there are areas of averlap betwesn the
ingredients of same dietary supplements and conventional foods, However, in light
of Cangress's findings in the Dietary Supplement Health and Education Act of 1894
[DSHEA], which focused on the valug of distary supplements inimaroving autrition,
promating lgng-term health and quality of life, and reducing the risk of chronic dist-
related diseases, the agency does not believe that Congress intended the averfap
in composition between dietary supplements and conventional foads to be total.
Moreouer, the dietary supplemeant provisions of the FO&C Act {added by DSHEA]
are premised on the cancept of dietary supplements as products that are marketed
and comsumed for nuirtion and health benefits, and specifically authorize
supplements to be markated for those purposes (see section 203(r}|6) of the FO&C
Act[21 U.5.C 343(r)6)])

Other representations about a product - Other representations about a product

nclude, for example, representations in publicly avsilable documents, such as
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statements made in filimgs with government agencies such as the U.5. Securities

and Exchange Commission o the LS. Patent and Trademark Office

The above guidelines prowide that a8 powdered prema products and liquid

concentrates can also be “digtary supplements”. The relevant extract of the

guidance s extracted a5 unoan

Powdered premix products that are intended to be added 1o water ar other
liguids have long been marketed a5 distary supplements. IF properly fabeled as
a dietary supplement, a product of this type 5 unlikely to be confused with
beverage mices or used as a substitute for a beverage mix. Powdered premives
may-bear directions recommending that the premix be added to a hguld a5 @
carvenient delivery system, for ather reasons of convenience ar stabifity (eg, it
the ingredients are not stable in aguegus solutions), or to mask the taste of
certainingredients. We general ly do not wlew such products 35 beverages when
they arg labeled-as dietary supplerments, pravided that they are not otherwize
represented as being for beverage use or as alternatives 1o beverages. Likewiss,
we generaily would not view liquid concentrates that are added 1o water or
ather lquids as beverages when they are labeled a5 digtary supplements,
provided that they are nat gtherwise represented for beverage use or as
alternatives to bevérages. An example of & product represented for beverage
use would be chocolate syrup labeled with the statement "Delicious in mitk or
pver ice cream.” In addition, a product [abeled as 3 powdered lemanade mix

would be considered to be a conventonal food because lemonade is a beverage,

108, Inview of the above submissions, & is submitted that the product i guestian 15

Ei !-!-5-|l=l

Ay

nightly classifiable as ‘Ciabetic foods' being a “dietary supplement” far diabetic

patients and not 3 “beveraga”. Thus_ it is submitted that once itiz clear that the

product in guestion is nat a beverage at all, then the question of categorizing the

product in gquestion az “compgund preparation for making of non-alcohalic

beverage” will nat arise at all

I COMMERCIALSAAREET PARLANCE TOOD THE PRODUCT M OQUESTION &

-

NTIFIABLE AS "DIABETIC FOOD" AND NOT AS A PREMIX FOR A BEVERAGE
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109, In the altermative, it s submitted that the product in commercial/marke: parlance

11

i1l.

114

5 igentified as a food for diabetic patients and not as a beverage. Further the same
i53ls0 highlighted by the packaging label of the praduct which reads as 'FOOD ECR
SPECIAL DIETARY LISE" and 'Food far peogle with Diabetes’

In cammon padance if a customer were to ask the shopkeeper for a premix for a
beverage, the shopkeeper would not give the customer the product ir questian
Howewver, the customer if approachas the shopkeeper to buy food products for 2
digbetic patient, then only would the shopkeeper pravide the customer with the

prodoct inqueastion,

Further itis alsg submitied that the term 'diabetic food' shall construe 1o mean
digtetic foods in all its forms as there is no restrictive meaning attached to the term,
Further in common parfance any food engineered to suit the needs of a diabertic
persan is referred to a5 a dizbetic food. Through various judicial prasouncemants
af the Hon'ble Suprame Court in the past it has been established that "in all its
forms" shall have an implizdly wide meaning, placing reliance an the case of Indian
Carbon Ltd. vs, Supdt. Of Taxes reported at AIR 1972 5C 154 the court read down
Section 14{i) of the Central Sales Tax Act, 1956 and held that cake‘in all its forms
shall inclide patroleurn coke as well. Further in the case of Mineral Sales Corpn. v,
L5 T reported at [46:5TC 208(&l}] the Hon'ble court abserved that the phrase “in
all farms™ has 3 wider connotation than the phrase “of all kinds™ ard shall imply atl

the various forms in which a thing manifests itself

Accordingly, it is submmitted that the praduct in guestion i rightly classifiable under
Tariff ltem Ma, 2106 90591 as ‘Diabetic foads' and not under Tariff item No, 2106

2050 as "Compound preparation for non-alcoholic bevarage’

SPECIFIC ENTRY REGARDING SPECIFIC ITEM TQ BE PREFERRED TO A GEMERAL
ENTRY — "PROMWAMCE -D" IS CLASSIFIABLE UNDER TARIFF ITEM NO. 2106 50 91 OF

THE CUSTOMS TARIFF ACT, 1975
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115

116.
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In the alternative, the Tariff item Mo, 2106 90 50 and 2106 90 91 are comipeting
entrigs, bence reliance shall have to be placed on the General Rules of

Imnterpretation to determine the appropnate classidfication of the preduct.

A5 stated above, Rule 303} of the General Aules of Interpretation states that 2

specific heading must be greferred over a general heading

The same principles was laid down in the case of Shanti Surgical Pyt Lid. v

Commissicner of C ExX. Kanpur 2017 (8] G5 T.L 164 [Tri. = All.) which states as

under:
“in my opan-the bosics af the classification gre thart imba e an arfemot showid
he mode to search @ specific entry where the goods cor bie clossified os per the
nomencloture and the constitwent materal, In case na specific entry (s ovadable
fhe next artemar should be to find the nearest entry where the goods can be
ctassified. (ncoge both the attempts tura ta be fullle then the attempt should be
made o consider the end uses, the inclusion and ekclusion clauses grawded in
the sectipn notes, the chopter notes ond the explanatory notes given the HSN
While doing so the interpretation of the saud Mote will depend upon the context
in which the eniries hove been worded. If on entry iscleorly worded and 18 brood
in character, the-some would lead ta the cenclusion. An entry 15 ta be given s
ardinary meaning. if any goods it in within one entey, the same for any purpose

wauld mot be held ko be included in the other ond in particuiar the resiguomn

The same position was re-iterated in the case af Rajdhani Seeds Corporation v,
Commyr, Of Cus, Nava Sheva 2006 (198) EL.T. 448 (Tri. = Del ) in which the sis-diga

specific entry was preferred aver general entry for the classification of “cloves”

In erder to determine the specific entry between Tariff Item Mo 21.05 9050 and

Tariff ltem Mo, 21.06 9091, itis pertinent to refer to the HSN Explanatory notes.

As discussed above, the relevant extract of the H5M explanatary note to Chapter

Heading 21.06 i extracied as undear-

i The heading includes, inter alia;
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T

{7 Mon-gloohalic or olcoholic prepargbions [not Hosed on odiferous
substances) of o king used \n the manufocture of varlous son-aicohalic or aleohalic
tevgrnges. These preparotions con-be ohroined by compound vegerotie extrocts of
heading 12.02 with lgctic aod, tertarc ood, sitric aoid, phosphanc-aod, preserving
ogents, fooming agents, frulr juices, etc. The prégorations containing fin whole or in
port! the fisvorng ingredients which choroctenzed o porticular beverage. As a
result, the bevernge in questian con usuglly be abtained simply by diluting the
preparatian with water, wine oralcahol with or withaut the oddition, for example,
of sugar or corbon dicxide gas. Some of these products are speciaily prepared for
domestic use; thep pre also widely used in indusiry in order to avaid the unnecezeary
transport of farge quantity of water, afcoha!, etc, As presented, these preparalions
@re not intenged for consumption os beveroges and thus con be distinguished from

the beverages of Chaprer 22."

in the case of Commissioner of CEx., Mysorew, Anurap Foods & Appliances Led,
reparted at 2009 [234] ELT. 641 (T, — Chennai) it was heldd that Residuary entry
i o be prefarred only after it is exhaustively shown that the product was not

coverad in any specific heading.

Tariff term Mo 2106 3091 of the CTA specifically covers "Diabetic Foods". Thus;
"Drabetic Foods" Falls under the first interpretation of Chapter Heading 2106 and
Taritt Item Mo. 21069031 is deemed to bethe "spacific antry” for the classification

of "Crabetic Faods™

In light of the same; it iz pertingnt to peruse that Tanff item Mo, 2106 5091 of the

CTA |5 mare specific than Tanff item No. 2106 8850 which is general innature

Further the Ld AR has also admittedly observed that the product it guestion
conigined extra ingredients which aloag with the other regular ingredients may

shaist digbatics in replacing a part of the meal.
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Y27,

it kias alsp been established that Tariff 1tem No.2106 5021 is the "specific entry” for
classificatian of *Diabetic Foods®, it Is pertinent ta analyze whether "Diabeatic Foods

i powder form™ shall also remain to be classfiable under the said Heading

It has already been established in the case of Indian Carban Limited v. 5. Tases
reported at AIR 1972 5C 154 thar a “goods in all its forms® are classihiable under the
Chapter Heading under which the principal good (& classifiable In the present
matter, “Diabetic Foods” is classifiable under Tanff ke No. 2106 9091 of the CTA,
Applying the principal In the said judgment to the present Tacts, it can be concluded
that “Diabetic Foads" in all forms shall be classifiable under Tarift ltem no. 2105

8091 af CtA.

Thus, even if there existed two competing entries for the classitication of the
product:

Tariff Iteny Mo, 2106 9050 of the CTA which it a “general entry” for Compound
preparations for making non-alcoholic beverages

Tariff it mio. 2106 9091 of the CTA which a “specific entry” far "Diabetic Foods”

ireall Fgemnis,

&g per Bule 2{a) of the General Bules of Interoretation, the heading which provides
the most specific description and provides for the essential characteristic of the

prachuct shall be preferred to headings providing 3 more general descrplion,

In light of tha sama, it Is hurmbly submitted that Tarifl ltem no. 2106 9091 provides
the mast specific description for the product and thus, 5 ¢lassifiable under the said

heading.

SPECIFIC HEADING SHOULD BE PREFERRED AND IF THERE ARE TWO SPECIFIC
HEADINGS, TG WHICH & PRODUCT CAM BE REFERRED, THE ONE QCCURRING
SUBSEQIUENTLY WiLL PREVAIL — “PROHANCE — D (CHOCOLATE]" IS CLASSIFIABLE
UNDER TARIFF ITEM NO. 2106 5051 OF THE CTA
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L2& Inthe alterrative, if bath of the entries under consideration are found to be

129

“specific in nature”, the classification of the produwet shall be subject -ta Rule 3{b)
angd Rule 3¢ of the General Rulet of Interpretation which states as under:
RULE 3

When by applicarian af rule 2{b} or for any cther reason, goods are, prima fooe,
ciassfrble under two or mare heodings. tlossificotian sholl be effected os follows:
(@} The heading which proviges the most specific description sholl be preferred to
feadings. providing 8 more general descriprion, Howerer, when twa oF more
headings each refer to pare only of the mateniols or substances-contoined in mived
O camposife goodsar to part anly of the items in g 58t pul ue for retoil sale, thase
feadings are to be regorded asegually specific in relation to those goods, eved i

ane of them gives @ mare complete ar precise descrigtion of the goods.

fa) Mutures, compasite goods consiting of different moterials or made up of
different components, and foods put wp v sets for retail soie, which connot be
ctassified by reference to 3(2), shall be classified os if they consisted of the material
or companent wheeh gives therm thelr essential charocter, insofer oz this cniterian 15

opoiicabls

(b} Miktures, compasite goods consisting of different motenals or mode up of
different compaonents, ond goods pur up 0 seis for retell sole, which connot be
clossified by reference to o), sholl be dlassified os if they consisted of the moteno!
or compoment which gives them: their essentiol choracler, in sa far os this criterion

s applicable

{c) When goads cannar be clossified by reference to (o) or (bl they shaill be classified
under the heading which cocurs fast in numerical order emong those which squally

menT coasgeranon,
Fuie 3(b| of the General Rules of Interpretation i§ applicable 1o mixture and

composite goods Thus, the game cannat be used to determing the classification of

the pradiet,
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Rule 3ic}on the other hand states that when classification cannot be determined
by applving Rule 3{a) & 3(b) of the General Rules af Interpretation, then the product
under guestion shall be clazsifiable under the heading which ccours last n

numerical order among those which egually merit consideration

The same principal was upheld in the case of Union of india v Pesticides MFG. &

Farmulators Association of India reported at 2002 (146) E.L.T. 19 |5.C)

Applying the said principal in the present matter, the latter of the competing
headings is Tariff ltem No.21.06 3091 should be applied in the present case

In wiew of the same, it is humbly submitted that the product is cassifiable unger

Tariff ltem Ma 2106 9051 of CTA,

WHEN THERE ARE TWO COMPETING ENTRIES, THE HEADING BENEFICIAL TO THE
ASEESSEE IS TO BE ADOPTED — "PROHANCE ~ [ {CHOCOLATE)" |5 CLASSIFIABLE

UNDER TARIFF ITEM NO. 2106 5091 OF CTA

Ir furtherance to the above stated arguments, cagnizance must be placed on the
landrmark judgment in the case of Commissioner of Central Excise ve. Minwool Rock
Fitires Ltd. reported at 2012 [278] ELT 581 (5.C.). In the sakd case, the court held as
under

“We have elready noticed the refevant enfries to which we are cancerned with In
this appeal. No doubt there Is o specific entry which speoks of Slogwoo! ond
Rockwoo! under Sub-teading No. B803.00, but there is yet another entry which 15
consciously Introduced by the Legislature under sub-heading No. S8B07.10. which
speaks of goods n which Rockwoel Slogwool ond products thereof ore
manufectured by use af more than 25% by weight of blost furnoce slag, It i nat
dispute that the goods in question ore thase goods m which more than 25% by
weight of ane or mare of red mud, press mud or blast furnece siag « used If that be
the case, then, in o clossificotion dispute, on entry which is beneficial to the ostessee

requires to be apoled and the same has been done by the adiudicating authonty,

Siwvhich has been confirmed ty the Tribuno!
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In the s3id case, bath the compsating entries dealt with the zame product Le
"Slagwool” but with certain different specification, The latter of the two entries was
specifically introduced on 2 l3ter date with a lower rate of duty payabls on the
same. |n gnalysing the approprate classficetion of the slagwool in question, the
Tribunal was of the view that in such type of disputes about competing entries, an

gntry which s berieficial to the asseszes reguires to be applisd.

In the present matter, the two entries under cansideration is Tariff ltem No. 2106
S50 which cowers "Compaund preparation for making non-alcohalic beverages”
and Tariff ttem no. 2106 9091 which covers "Diabetic Food”, The product being a
praparation for diabetic patient which is dissolved in water before consumation,

can be cantended to satisfies bath the entries.

It Is pertinent ta note that although the essential characteristic of the product is
"Diatetic Food” and the praduct beme sald in powder farm whiich can be consumed
with water for better swatlowability cannot be ignored, thus making Tariff ltem Nao.

2106 3050 and Tariff tem ro-2106 3091 competing entries.

Insuch a scenarig, reliance can be placed on the judgment.in the case af Miswanl
Rock Fibres Ltd (supra). As per Matification 1,/2017 — .7, |Rate} dated 28.06:2017,
as amerded from tirme 1o time, "Habetic Food” coverad under Tariff ftem na. 2106
081 arcracts G5T at the rateof 12% and “Compound preparation for. making nar-
aicoholic beverages” cavered under Tarlff [tam Mo, 2106 9050 attracts G5T at the

rateof 18%
Sch Z. | Chapter | Description of Goods Rate of Tax
Ho. | Heading/ (35T

| Sub-Heading

I 46A | 21069091 | Diabetic foods 6%
il 23 | 2106 Food preparations not elsewhere | 5%
specified or

included [other than reasted

| gram, CwERTmEars, batters
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including dli/dosa baiter,
namkeers, bhupa, MIETUTE,
chabema -—ard similar  edifle
preparations  In ready  for |
consumphion:  fgrm,  khakhra,

chutney powder, diabetic foods|

It s further moted that the specfic entry with respect to "Diabetic Food”™ was
introduced in CTA inthe yvear of 2005 in Cential Excise Tanff &ct, 1875 & 2003 in
the Customs Tarnff act, 1975 and the preferential lower rate of G57 was attnbuted

tiv the same in Movember 2017,

Applying the principle laid down in the above stated judgment, when there are Two
compeling entries, and there is a classification dispute, the entry which is bereficial
to the assessee is required to be applied, which in this case is Tarff ltem no. 2108

091

In gkt of the sarme, it humbly submitted that the product iz classifigbla under

Tariff ttem no: 2106 9091 of the CTA

THE HEADING APPROPRIATE TO THE GOODS TO WHICH THEY ARE MDST AKINISTD
BE ADOQPTED — "PROHANCE — D {CHOCOLATEY" 15 CLASSIFIABLE LINDER TARIFF
ITEM WO, 21069091 OFCTA

Inthe alternative, if the classificatizn is not possible by any of the preceding General
rules of interpretation, namely 1, 2 & 3, the classification of the product shall be
sublect 1o Rule 4 of the General Rulss of Interpretation which states as under

Rule &
Goods which connot be clossified in gocordance with the chave Bules shall be

classifed under the heading cpproprigie to the goods tewhich they gre mos! pkin
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The same principles was laid down in the case of Collector of Central Excise,
Bombay. v, KW .H. Heliplastics: Lid reported in 1358 (97) ELT, 385 [5.C.) which
states as unger:

“FoLn Unger such ciccumstonces, i would howe been mare aopropriocte for the
Fribung! to howe opplied Rules of Interpretation of the Excise Tariff, Auwle 4 whereof
provides Hhat the goods which connot be dossified in gccordance with Rules 1, 2 png
3 of the Auies, they sholl be clossified under heading opprogniate to the goods ro

witich they are most okin,

8. Apparently, Rules 1, 2 and 3 are not opplicable for resolving the dispute and, os
SLCH, what wios regured o be done by the Tribuna! in the present case was, o find
aut the relanionship of goods manufactured by the respondents with the description
af gaods under disputed heodings of the ciossificarian fise, as contended by the
porties. The reldbionshin of goods with particular heoding depends upen the
deschption, purpose gnd wse of the goods, Note 11Ma) of Chopter 39 af the Act,
provides thor Heoding 39.25 oppiies nlso o reservalr, fonks, including septic tonk,

vabs and signdfagr containers. The purpose and use of these goods is fo hold liguids or

something Jn Yguid form n process of menufoctivg o5 0 tanning and deeing: et

and thus con be wsed and ore copgbie of being wsed for water starage in connechion

WILh raesing Gf constfuchion aF mixing construction molenals, Itis pot dicputed thot

rhe goods munulmmrgg by [he respondenare panks gnd vars, The gescrighion gnd

usage of tenks ond vors monufoctured by the respandent tollles with the description

of gopads given in Nore 13fol of Chaprer 39 of the Act We. [herefore; find

relotionship berween the goods manufactured by the respandent with the Heoding
39.25. Onge it is estoblished that the description of the goods monufocturéd by the
respandent ofe gkm Io deserigtion of goods given under Hegding 35.25 and sub-
heoding 382510, there s no difficulty in holging thot the torks gnd vols
mpnufactured by the resnondent wawd foll ander Heading 28.25 of the Torff. We
opoocordingly hold thot tanks ond vats monufoctured by the respondent ore
clossifiotle as "huiders wore of plastics” and the view taken by the Tribung! that the
clossification of goads, e, tonks ond vrs would be opproprate under sub-hemding

3228 890 of the classification st, gnd ore exempt from excise duby, &5 erronepus. ™
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145,

146

147

148,

it being an admitted fact that the praduct in disputeis meant primarly fordisbetic
persons as @ partal meal replacement. Further the Ld ARR alsa having
acknowledged the fact that the product |5 meant for diabetics as 2 partial meal
replacemert. The product in gueslion is mast akin o 'diabetc food' interms of the

ussge

The product in question being not kought and sold 45 & pramix for @ beverage o
be consumable by the public at large is in no way synomymadls of akin ta &

compound preparation for making nor-alcohalic beverages
In-fight of the above submission, applying the principles of Rule 4 of the general
riiles ot interpretation, itishumbly submitted that the product is classifiable undar

Tariff ltem no. 2106 309 L of the CTA

THE SUIB-HEADING CAN BE COMPARED AT THE SAME LEVEL FOR CLASSIFICATION

OF 50005 — "PROHANCE — D {CHOCOLATEY" IS CLASSIFIABLE UNDER TARIFF TEM

MO, 2106 8091 OF CTA

i the alternathve. the Tarif leem Mo, 2106 9050 and Tariff item Mo. 2106 90 21 are
parts of different sub-headings The Heading "Lompou nd preparation for making
non-alcohalic beverages” figures under three dash *---" at 2106 90 54 whereas
“Diabetic Food" figures under four dash “—-" at 2106 8031 a5 a sub-classification
under ‘other’ figure under three dash "-—" with both ‘geber’ and Compound
oreparation for making non-alcoholic beverages being sub classified under “Other”

figuring under single dash ™" at 2106 20

Refarence in this ragard in invited to the Rule 6 of the general ruls of intarpretation
which states that the sub-headings can be compared at the same leve| For ease af
refarence the rule is extracied as under

flle &
For legol purposes. the classificotion of goads (n the subheacings af a heading shall
be determined accarding to the rerms of those sobhesdings ond ony regrec

subheading Notes and, mutohs mutends, fo thea tawe fules, an the understanaing

Al
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1o,

that only subbeadings at the same level are comparabie. For the purposes of this
fuie the relative Section ond Chopter Notes also apply, unless the context atherwise

rEquires

The Ld. 848 srred in comparing the #ntry under différent sub-headings namiely
"Compaund preparations for making non-alcoholic beverages” figuring under three
dash "--" and "Diabetic Food™ figunng under four dash "----" without cencuding
whether the product would fall under "sther figuring under three dash """ or

‘Compound préeparation for making non-akcoholic beverage’.

The product in guestion mot answenng the descrnption under Tariff lHem Mo, 2106
apsd a5 “Compound preparation for making non-alcoholic beverages”, should

rightly be classified as “other’ as 'Diabetic foods’ under Tariff tem No, 2106 S091

THE BULING SHALL CMNLY BE APFLUICABLE TO THE PRODUCT PROHAMNCE-D
[CHOCOLATE FLAMDLIR],

Without prejodice 1o the above submissions, it is submitted that the ruling dated
23.01.2019 is anly for the produst Probance-0 {Chocofate Flavour), The said
subrnission being supported by the Ld. AAR's observatian in the 2nd para of page
10af the ruling, whech is extracted as under:

They ore classifying the vanila verant af thieir product as digbetic food and their
query s regarding classification only in respect of the chocalate vanant of thelr
product where chocolate flavor is used in order to moke the soid praduct appealing

to the end consumer, without altering the dipbetic noture of the same.

Itis sccordingly submitied that the claszification of the vanilla variant of the preduct
In guestion was never a point of dispute. Henge the ruling dated 23.01.2013 shall
ke only applicable 1o the product in question and not the vanilla variant supplied

By the appellant

a7 ."\. s
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199,

156.

ia)

(o]

i)

THE (D. A&R HAS FAILER TQ PERLSE THE DECLARATION ON THE LABEL OF

PROHANCE-D. (CHOCOLATE FLAVOR] THAT IT 15 "FOO FOR PEOPLE WITH
DIABETES™,

It 15 further submitted that the appellant is already supplying ancther food product
for generzl dietary supplement namely "Prohance’. Hence f "Prohance — [I7 was
meant to be 3 general dietary supplement, there would have been no neead for the
appeliant to retail an entirely different product. It s reiterated that the Prabance

= I is manufactured aking into consideration specific needs for diabstes.

Further, the Ld. A& has falled 1o peruse that the label of the progduct m guestion
ton highlights the fact that the product is “Food torspecial dietary use™ dnd “Food
tor peaple with diabetes.” Further the said declaration also being supported by the
FSSAI licanse, the Ld. 8AR shauld have on this caunt alane classified the product in

question as a ‘THabetic fopd’ classifiable under Tariff item Mo 21069091

Ir vigw of the abowve, The impugned Advange Buling dated 23.01.2018 i liaole 1o be

madified to the extent it proposes to classify the product under Tanff ltem Mo: 2106

a0 50 and dismisses the rightful claszification under Tariff 1tem Mo, 210690391
PRAYER

In view of the foregoing, it was prayed as under: -

tadify the portion of impugned Advance ruling No. G5T-AAR-88/2018-19/8-10
dated 23.01.2019 which iz against the appsllant and sliow the appeal, with

consequential reliefs ta the Appellamt;

Daclara that the product 'Prohance-D' as 3 “Disbetic food™ iz classifiable wnder

Tariff ttern No. 2136 30 51 if the CTA and liable to GST @12%; and

Pass such other order or orders a5 may be deemed fit and proper in the facts and

cireumistances of the case.

Personal Hearing



157. A personal Hearing in the matter was conducted on 14.102019, which was
attended by Shri B, Nambirajan, on behalf of the Appeliant, wherein He reitarated
the written submissions, and reiied upon various legal provisions in support of the
contentions, put forth by the Appellant. The Department was represented by Ms.
Manijirl Phansalkar, the lurisdictional Officer in the instant matter. wherein the
maintained the earlier stance taken by the Department Befors the Advance Ruling

Authority.

Riscussions and Findings

158, We have gone through the facts of the cace, documents oA recard and submissian
made by bath the appellant as well as jurisdictional officer. The apoetlant is
engaged in the production and making of nutritional powder for soecial dietary use
called Prohance-D, The appeliant is dealing with two variants of Prahance-D -
namely Prohance-D — Vaniila flavor and Prahance-0 Chacolate flaver. The ig50e in
the present case is regarding the determination of the correct classification and
applicable rate of GET on Prahance-D Chacolate variant. The appetlant has statad
that Prohance-D is a nutritional powder —spenial dietary use for peaple with
Lvabetics: The sand product is sold in powder form and is required 1o be mived with
drinking water and used as  partial  meal replacement/breakfast
replacement/evening snack/healthy bedtime snack or as  directed by
Physician/Dietician for dizbetics. Though the appellant progoses to manufacture
two variants of the product, the application is filed with AAR toissue 3 ruling gn the
classification of the Chocelate variant,

159 Netification No.1/2017-Central Tax {Rate] dated 30.06.2017 provides for applicable
rate of GST on the supply of goods.  Sr. Nod64 of Sehedule-ll ta Netificatian
M. 1/2017- Central Tax {Rate] dated 30.06.2017 reads as under: -

| Schedule | Sl No, Chapter Description of Rate of tax |
Heading/Sub- goods | ICGESET)

Heading | |

I 464 21063031 Dizbetic foods 6% |

The issue before the AAR was whether the <u bpect l:lrlcldut‘t iz a "diabetic fosd” or not and

if not, whether it can be considered as product of cocos ora compound preparation for

making nonalcoholic beverages. The AAR agreed with the contention of the appellant

that it is a food’ as it is an edible substance consisting of nourshing and-nutritive
ag




components such as carbohydratas, fats, proteins, essential mineral and vitaming and can
be ingested and digested and prowides nutrients to the human body. However, though
the 2aR held that the product is a "food’, it held that it is not a diabetic food. Though they
agraed with the contenticn of the appeliant that it will not be classifiable under Chapter
18-19 of the Tariff as "Cocoa and Cocoa preparation, they instead classified the product
under Chapter keading 2106 of the CT under food preparations not elsewhers spacified
or included’ under the specific heading 21069050 having description 'Compound
preparatian for making non-alcoholic beverages’. The AAR denied classification of the
product a5 a ‘diabetic food' on the grounds that it iz advertized as to provide energy,
immune health, heart health, vitamins and minerals and has various other health benafits
and theretore to treat the same as 'diabetic foods” will not be proper. 1L alse held that, as
per informatlon available on the inter-net diabetic food, * diabetic food” means something
which should contain high amount of dietasy finer and some tlow digestion agents and
as the impugned product does not have any extra fiber, it has no substance which helps
in slowing down of food. Thirdly, it has reasoned that Prohance:0 Chocolate variant (s
only different from the parent product in that it contains some extra ingredients ke
Isomaltulose, Gum Arabic, Inulins, Myo-Innesital, Sucralose, Fructose.
160. The appellant has given the composition of the impugned product vis-g-vis the
composition of “Prohance’ which 152 marketed as a rormal food supplement and

not as a ‘diabetic faod'.

FROHAMNCE INGREDIENTS

| PROMANCE-D INGREDIENTS

MALTODESTRIN

MELTODEXTRIM

SUMFLCAWER SEED DIL {HIGH OLEIC
ACIDY

SUMFLOWER SEED DIL (HIGH O4LEIC ACID)

CALCIUBA CASEINATE

CALENIBA CASEINATE

WHEY PROTEIN ISOLATE

WHEY PREOTEIM ISOLATE

ZA¥ PROTEIN 150LATE

507 PROTEIN 150LATE

RAPESEED DL [LOW ERUCIC aCiD

RAFESEED AL [LOW ERULCIC ACID

FRUCTO-0UGESSACCHARIDES FRLLCTO-O4 R OSACTHARIDES
COCOAPIWDER 3% COCOAPLWDER 3%
MIMERALS MINERALS

SUMFLOWER SEED OIL SUNFLOWER SEED QIL

ANTD QRIDANTS (S0 LECITHIM, L-

ANTO OEIDANTS [SOYA LECITHIN, L-ASCORBIC ACID,

a0




| ASCORBIC ACID, TRHO] T&HLI)
CHOUME BITARTRAIE CHOLINE BITARTRATE
WITAMING VITAMING
“TAURINE [ AURINE
L-CARMITING L-CHRNITINE
ACKNTY REGLILATOR (CITRIC ACID) ACIDTY AEGLULATOR [CITRIC ACID) =
SLIGAR ISOMBLTLILOSE
GLIM ARABIC
| INULIN
MY INCISITIOL
| SUICRALDSE
= FrucTine =

161, It is seen from the above table that Prohance-D Chocolate contains some extra
special ingredients which differentate from the mormal Probance. Al the
Ingredients in It especizlly lsomaltulose, Gum Arabic, Inuling, Myo-innasitol,
Sueralese, Fructose are sugar replacements or sugar substitute, Gum Arabic s used
as a ‘soluble dietary floer', Thie fact that these products are used in the Prohance-
D shows that it is specially meant for people suffering from diaberes and 15 also

rmarkated as-meal reptacement for diabetics.

162. As perthe definition of 'Diabetic food' in the 'Dictionary of Food and Nutrition” by
David Bander, it covers foods that has specally formulated for peaplie sutfering
from diabetics.  In the present case, the impugned product though generally
contributes to the well being of patient i specially formulated for diabetic patients
as s evident from the fact that it containg certain sugar replacements which are not
found in the normal Prohance, It is therefore specially directed for diabetics. In
such a scenario, whether a normal person not suffering from Disbetes would opt
for the Prohance-D variant as a meal replacerment? The answer is no. Such a2
person would opt for Prohance and not for Prohance-0 as it can be normally
expected that only a diabetic patient would go for the Prohance-D variant, This
makes it very clear that that the product s formulated for diabetic patients, i<

a1




targeted at that particular segment and therefore, can be termed as a ‘diabetic

food”,

163, Let us have a look at the explanatary notes given in the HIN, Under the Heading

164.

2106, the following is given: -

"The keading includes
(1] to {8} ..

19} Sweets, gums and the like (for diabetics in particular] containing synthatic
swesatening agents (e.g- Sorbitol) instead of sugar.”

This heading 2106 does cover focd intended for digbetic patients, It is true that
the heading 2106 also covers "Compaund preparation for making nonalcaholic
beverages” under which heading is the preduct elassified by the AAR. Heading
2106 covers bath the descriptions and the Explanatory Notes to the HSM do not
make It clear as 1o which product category the explanatory note given anove
applies. It is only under Customs Tariff Act that the Lategory for 'diabetic foods
is carved aut under the Heading 2106, But the very fact that the pxplanatory note
explaine what a diabetic food gives an indication as to what 15 intended 1o be
covered by it. The intention is that foods which containg sugar replacament or
sugar substitutes are meant to be covered by heading 2106 and such food may
be praducts like sweets and gums alse. In theinstant case, the impugned product
also contains sugar substitutes snd therefore it will be covered by the term

*‘diabertic food',

The AAR has also observed that the praduct is not a diabetic faod because it does
rot contzin high amount of dietary fiber and although the Tact that it containg Gum
Arabic, Gumm Arabic is not a great source of dietary fiber, However, the AAR has not
given any references In support of the statement that ‘Diabetic Foods' have 10
contain dietary fiore, Also, it is felt that such a gualification would riot be requi red to
tlassify & product s diabetic food. As the HSN also considers food containing sugar

replacements as diabetic food, the above praduct would also classity init

Inview of the above daliberation, we proceed to pass the following order.

ORDER

{Under Section 103{1] of the CGST Act, 2017 and MGST Act, 2017)

5l
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Mo GST/AAARS2018-19/8- Murnbar, dt

For regsort digcussed in the |:-I3I:|".l af the Order, the Qrder af tha A&R E|355i["p'iﬂg
the product Prohance-0 (Chocolate) under haading 21069050 is hereby set aside. The
product would instead classify as a diabetic food covered under thapter heading

21065091

|:[-H_ . ‘ &N\_,
(Raj ;ﬂ;m - (Sungita Sharmal

hdermner ,;'; \ hamber

Copy to- 1. The Appellant
2. The AAR, Maharashira
3. The Pr. Chief Commissioner, CGST and C.Ex., Mumbal
4. The Commissioner of State Tax, Maharashtra
5, The Jurisdictional Officer
7. The Web Manager, WWW.GSTCOUNCIL.GOV.IN

8. Office copy.
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