MAHARASHTRA AUTHORITY FOR ADVANCE RULING

GST Bhavan, 8% floor, H-Wing, Mazgaon, Mumbai - 400010,
{Constituted under section 96 of the Maharashtra Goods and Services Tax Act, 2017)

BEFORE THE BENCH OF

(1) Shri B. Timothy, Addl. Commissioner of Central Tax, {Member)
(2) Shri B. V. Borhade, Joint Commissioner of State Tax,| Member)

GSTIN Number, if any/ User-id | Z7E88FNOBIZHIZP
_L.eggl Mam-g_qf_AFPllcant /S MITEHIL COMFORTS

Registersd Address/ Address | GROUNG AND FIRST FLOOE, MULUND

provided while obtaining user id UTEARSHACHS LTD SAJJANWADL  MITHAGAR

Corresponding Address ROAD, MULUND (EAST) MUMBAI 400 051
“Details of application GST-ARA, Application No. 127 Dated 26.02.2019
Concerned officer D, Commissioner of 5. T{E-623), LTUT.]-I.'. !"rj.uml'-.ai

Mature of activity(s) (proposed /
present) in respect of  which
advance ruling sought

A | Catepory Factory  /  Manufacturing  Warehouse/Deport
N [DOffice/Sale Office, EQUSTFR/EHTF, Works Contract
B | Description (in brief) Supply, installation, testing & commissioning of VRF
Indoor and Outdoor Units Air conditioning. i

Issue /s on which advance ruling | (1) classification of goods and/ or services or both
required {ii) applicability of a notification issued wnder the
) provisions of the Act o
Question{s) on which advance | As reproduced in para 01 of the Proceedings b loar,
| ruling is reguired

PROCEEDINGS

{Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Sarvices Tax Act, 2017)
‘e, The present application has been filed under section 97 of the Central Goods and
: o ‘k, ' Tax Act, 2017 and the Maharashira Goods and Services Tax Act, 2017 [hereinafier
.-:"'-r f};‘m rel‘éq' &5 “the CGST Act and MGST Act™] by M/S NIKHIL COMFORTS, the applicant,
' seeking E‘P advance ruling in respect of the following question,

OR
The transaction is Composite supply liable 1o ¢o 14% being principal goods involved is Air-
Conditioner which falls to cover under schedule IV, Sr. no 119 of notification No 1/2017
{Central tax rate) dated 28/06/2017

Al the outset, we would like to make it clear that the provisions of both the CGST Aat
and the MGST Act are the same except for certain provisions. Therefore, unless a mention is
specifically made to any dissimilar provisions, a reference to the CGST Act would also mean 3
reference to the same provision under the MGST Act. Further to the earlier, henceforth for the
purposes of this Advance Ruling. the expression *GST Act’ would mean CGST Act and
MGST Act.



ri-':._,—r" -

2. FACTS AND CONTENTION = AS PER THE APPLICANT

“{A) BRIEF HISTORY OF THE CASE
M/s MNikhil Comforts, a Parnership Firm, registered under the Indian Partnership Act,

1932 is having its registered office at 1003,Sampada, Arunodaya Nagar, Mulund (East)
Mumnbai 400 081 and sales office at Ground & 15t Mloor, Mulund Utkarsha CHS Ltd., Sajjan
Wadi, Mithagar Road, Mulund (East), Mumbai 400 081, The firm is registered under the GST
Act having GSTIN No. 2TAAAFNOSIZHIZF,

Mis Wikhil Comforts (short the frm) entered into an apreement with Goa State
Infrastructure Development Corporation Lid.(in short GSIDC) for execution of” Additional
Air-conditioning work for the New building of Direcior of Education at Porvorim, Goa."
GSIDC desires to get air-conditioning work for new building of Directorate of Education at
Gioa & Nikhil Comforts has agreed to do the works of supply of goods and services for agreed
price.

GSIDC is a wholly owned Government Company of the Government of Goa registered
under the Companies Act, 1956, with the Registrar of Companics, Panaji-Goa. The Registrar
of Companies has allotted, Certificate of Incorporation No.0751 [2GA2001SGCO0T954 (CIM)
dated 204022001, GSIDC has been floated by the Government of Goa as a Special Purpose
Vehicle (SPY) for speedy implementation of all the infrastructural Projects, envisaged by the
Ciovernment like Roads, Bridges. Fly-Overs, Bus-Stands, Hospitals, Tourism related Projects,

& e, all over the State on the similar lines of 23 similar Corporations in other Siates. This

wq_uhf‘-hflp in development of infrastructural facilities all over the State of Goa. This

- Eﬂfﬁa'ratﬁen would act as a co-ordinating agency for implementing all the projects.

(B} The ':#::up: of work comprises of air-conditioning work for new building of Directorate of

!-_-'..:lu:.'q.l'ié-.:i at Goa -

3. Supply, Installation, Testing & Commissioning of VRF Qutdoor Units,

4. Supply, Installation, Testing & Commissioning of Drain Pump for Hi-wall Units.,

5. Supply, Installation, Testing & Commissioning of interconnecting Soft & Hard Copper Pipes
with Insulation between DU and QDU

6. Supply, Installation, Testing & Commissioning of UPYC Hard Drain Pipes with Insulation.

7. Supplying installation testing and commissioning of surface’ recess mounting vertical
type 415 V TPN, double door MCB DB,

8. Supplying and fixing 40 A, C serics MCB suitable for lighting and other loads -
TP, Cat Providing and fixing following rating and breaking capacity adjustable 4 pole
MCCB inside the existing cubicle panel board-250A Adjustable 3540 KA, CAT A,

&
a



9. Supply & Installation of Cable Tray for Copper Pipe
10. Supply & Laying of 3 74 of Core Armoured PVC / XLPE Insulated Aluminium &
Copper Conductor Cable with Termination.

L1, Supply & Fixing of MCB. ELCB for Outdoor units & Switch Socket for Indoor Unit

12. Supplying and Installing 150mm width x 50mm depth-16G MS perforated type cable tray.

13. Providing and fixing 25 mm x 3 mm Gl strip and 85WG GI wire for earthling.

(C) DOCUMENTS SUPFLIED FOR CONSIDERATION:

1. Agreement entered between GSIDC and Mikhil Comforts Dated 215t Aug. 2018 for
supply, Installation, testing & commissioning of VRF Indoor and Outdoor Units suitable
for R-410 Gas, refrigerant piping with insulation, drain piping with insulation. M5
stands, Cabling, Additional Refrigerant and associated electrical works etc.

2. Letter of aceeptanee dated 24th May 2018

(D} RATE OF TAX ON THE TANSACTION:

Whether as "WORKS CONTRACT' or as "COMPOSITE SUPFLY' or as 'MIXED SUPPLY
The Question Tor advance ruling is whether the applicant requires to pay GST

eonzidering the transaction as "'Works Contract’ or ‘Composite supply or Mixed supply:
{a) WORKS CONTRACT: If the transaction 15 Works Contract the rate of tax would be 6%
COST covered under Sr. no 3 item no 3 of notification Mo 2472017 (Ceniral tax rate) dated

{L} Ml};fn SUPPLY: if the ransaction is Mixed supply the rate of tax would be CGST @
o being highest rate of tax would be on Air Conditioner as this item attracts highest rate

nl‘ tax which falls to cover under schedule IV, Sr. No 119 of notification Noo 172017
{Central tax rate} daved 28/06/2017
(E) SUBMISSION

Your applicant is engaged in supplying goods and services and good involved in the
contract are mainly 5 Nos. OF 1§ HP VRF oudeor units, 12 Nos, of VRF cassette units and 29
Nos. of VRF Hi-wall units of Voltas make and 29 drain pumps of aspen make, refrigerant
pipes, indoor and owtdoor Stands, Cables, cable ray, Insulation material, clecirical goods cte.
Works Contract- Under the Goods and Services Tax regime

Section 2(119) defines "works contract™ to mean a contract for building, construction,
fabrication, completion, erection, installation; fitting out, imprevement, modification, repair,
maintenance. renovation, alteration on commissioning of any immovable property wherein

the transfer of property in goods (whether as goods or in some other forms) is involved in
L]



exccution of such coniract. The imtention of the fegislature which is abundantly clear from
the above definition is that the works contract under the GST should mean only the
contracts in relation to immovable property. The question therefore would be how would
the contract involving supply and services both in relation to movable property be taxed
under the GST regime. To understand this, we must refer 1o the definition of composite
supply of section 2(30). This definition reads as follows;

"Composite supply means a supply made by a taxable person to a recipient
consisting of 2 or more taxable supplies of goods or services or both, or any combination
thereof, which are naturally bundled and supplied in conjunction with each other m the
ordinary course of business, one of which is principal supply. illustration: Where goods are
packed and transported with insurance, the supply of goods, packing materials, transport and
insurance is a composite supply and supply of goods is a principal supply.

The word composite supply should not be confused with mixed supply, Section 2(74)
defines mixed supply as follows:

"Mixed Supply” means twe or more individual supplies of goods or services, or any

combinaticn thereof, made in conjunction with each other by a taxable person for a single
price where such supply does not constitute a composite supply.
Iustration: A supply of a package consisting of canned foods, sweets, chocolates; cakes, dry
[ruﬁkhnrntnﬂ drinks and fruit juices when supplied for a single price is a mixed supply.
Each n’r"-__lhese items can be supplied separately and is not dependent on any other. It shall
not hu., a émx:d supply if these items are supplicd separately.”

Ithc contracts invalving supply of goods and services in relation 0 movable property
"-Imulﬂ al&‘n fall in the definition of compasile contracis.

WHETHER WORKS CONTRACT'?

Section 2{119) defines "works contract” to mean a contract for building, construction,
fabrication, completion. ercction, installation, fiting out, improvement, modification, repair,
maintenance, renovation, alleration on commissioning of any immovable property wherein the
transfer of property in goods (whether as goods or in some other forms) s involved in
excoution of such contract.

To know whether this is works contract the goods involved in the contract propery in
which requires to be transferred in immavahle property.
ik Blue Star Ltd. v& Commissioner of Central Excise [2002 (143) ELT 391 Tri Del] In
that case the issue before the Central Excise Tribunal was, taxability of Central Air conditioner
plant, under excise statute. The facts of that case, in brief are that the appellants engaged in the

manufacture, assembly, at site of customers of Central Air-conditioning Plants and rest of the



materialcomponents such as Gl sheets for ducting, GI/MS pipes, Electrical Control panels,
cables, pumps, motors, valves, grills/diffusers, thermocol of PUF, Aluminium or Gl cladding,
aluminium foils for insulation of piping, ducting and AHL! rooms, ete., were purchased from
varions vendors. All the equipments’ materials/'components and parts were brought to the sile
of the customers. Thai the appellants undertook the work of design, fabrication, supply
assembly, erection, testing and commissioning of the CAP at site of varions cuslomers
against a contracted price which resulted into a distinct and excisable product which is
apart from the equipmentcomponent’ material/parts and accessories that have gone into the
manufacture of CAPs. This is identifiable as CAPs in the market and is bought and sold as
CAPs as is evident from the contract entered into between the appellam and the customers.
This distinet product is not embedded in the ground like a tree or building, at the most some of
its equipments'commonents are fixed by bolting, using nuts and bolts, 1 secure maximum
operational efMiciency and safety of the plant as a whole.

The case is decided by majority holding that it is immovable by saying that T am unable
to accept this logic for holding the CAPS 10 be movables capable of being marketed. 1t is the
independent function of the department, as held by the Apex Court in the case of Triveni
Engineering and Industries Lid. v CCE [2000 (120) E.L.T. 273 {5.C.) , 1o establish the
marketability of any goods before subjecting them to levy of duty of excisc and the same has

ol 1o be discharged by placing on record independent cogent evidence. In the instant case. the

enl has not been able to establish that the CAPs were capable of being taken as such

to the market for being sold. Thus the majority has held that Central Air conditioner plant
¥R

fixed in the contract is immovable,

\ L, dissenting judgment delivered by Krishna Kumar, Member, however, has taken

1\ )
%,_ u_r_pr.:g'lr 4 stand than that of the decision of the majority. He would hold that that the CAP
R HTRA SR

e Glled at sight is the movable property of the customers. The Member (1) relied on the
decision of the Apex Court in the case of Sirpur Paper Mills reported in 1998 (97) ELL.T. Page
3 (5.C.), wherein the Apex Court considered the leviability of excise duty on paper making
machine which was erected by the appellant-company by using duty paid components
purchased from the market and also by fabricating certain parts of the machines in their
factory. The Hon'ble Apex Court held that just because plant and machinery are fixed in the
earth for better functioning. it does not avtomatically become an Immovable property
Thus s per the decision of the majority the transaction is of the nature which may fall
te cover under the definition of 'works Centract[section 2 sub-section (119)]
{c) Governmeni of India Ministry of Finance Department of Revenue Central Board of Excise

& Customs through its order no 37B Order 58/12002-CX dated 15th January 2002 has



issued instructions al para 3.(iii) that “Refrigeration/Air conditioning plants. These are
basically systems comprising of compressors, ducting, pipings, insulators and
sometimes cooling towers efe. They are in the nature of svsiems and are pot machines
as a whole, They come into existence only by assembly and connection of various
components  and  parts. Though <ach component is  dutiable, the refrigerationair
conditioning system as a whole cannol be considered to be excisable goods. Air
conditioning units, however, would continue 1o remain dutiahle as per the Central Excise
Tarift.”
The Department had issued these directions treating Refrigeration’Air conditioning
plants are immovable. In light of this authority the transaction is of the nsture which may fall
to cover under the defimtion of "works Coniract[section 2 sub-gsection (119)]
{2) COMPOSITE SUPPLY
The goods involved in the contract are mainly 5 Nos. OF 18 HP VRF outdoor units, 12
Mos, of VREF cassette units & 29 Mos, of VRF Hi-wall units of Volias make and 29 drain pumps
of aspen make, refrigerant pipes, indoor and outdoor Stands, Cables, cable trays, Insulation
material, electrical goods ete. Mow it is required to see whether this is a 'composite supply' of
taxable goods and services naturally bundled in conjunction with ordinary course of business.
m It is exsential o know the meaning of the term “naturally bundied' - The term bundled
*kj'u.-‘ﬁ\gd'g M or service means a bundle of provisions of various goods and or services wherein an

( @" -.:Icme,n.t d}t' provision of any goods or service is combined with an element or elements of
L

pm\-lamu IJ::f-ndm goods or and service then it would be naturally bundled,
: ";l‘p';is fielt that the nature of contract covers under composite supply being 18 HP VRF
fr units, VRF cassetie units and VRF Hi-wall wnits of Voltas make and drain pumps,
efrigerant pipes, indoor and outdoor Stands, Cables, cable tray, Insulation material, elecirical
goods ete, are naturally bundled.

Once it is observed that the nature of contract covers as composite supply it comes out
of the ambil of 'mixed supply'.
(F) Advance ruling:

Considering the decisions, views, directions the applicant desires advance ruling whether
the activity of supplying 'Additional Air<conditioning work for the New building of Director of
Education at Porvorim , Croa.”

The transaction would be classifiable to cover under the definition of "works contact”
liable to CGST/SGSTAGST covered under Sr. no 3 item no 3 of notification Ne 242017
fCentral tax rate) dated 27709204 7.

OR



The transaction is composite supply liable 10 CGST @ 14% being principal goods
inviolved is Air-Conditioner which falls to cover under schedule 1V, Sr. no 119 of notification
Mo 12007 (Central tax rate) dated 28082017

In continuation ol our submission dated 26™ March 2019 it is submitted that-

I, The applicant- Company pursuant to the acceptance of its tender, entered into an
agreement with GSIDC for design, supply, Installation, testing & commissioning of VRF
Indoor and Catdoor Units suitable for R-410 Gas, refrigerant piping with insulation, drain
piping with insulation, M5 sands, Cabling, Additional Refrigerant and associated
electrical works cic. at the site of GEIDC.

2. For supply/instaliation/erection and assembly of complete Air Conditioning plants were
procured by the company and wvarious equipmentsicomponents'material’ parts and
accessories were brought to the site of the customers GSIDC. The plant is installed
{assembled mainly comprising of YRF 4 way Cassctte units, YRF Hi wall units, VRF
Chutdoor units, Drain pump, interconnecting soft & hard copper pipes. cable tray, sheet
metal ducts are fabricated ar site and installed along with grills and diffusers, The ducts &
piping is insulated at site & the plant as 8 whole is to be handed over to the customer.

3. Section 2{119) defines “works contract™ to mean a contract for building, construction,
fabrication, completion, erection, installation, fitting oul, improvement, modification,

. Tepair, maintenance, renovation, alteration or commissioning of any immaovable property

rein the transfer of property in goods {whether as goods or in some other forms) is

“Phder the Central Excise Act 1944 (CEA), if an article i an immovable property, i

cannot be termed as excisable goods, In catena of decisions it 1s mentioned that to have

been “manufactured” as contemplated under Section 2(0 of the Central Excise Act and 1o

kave been mentioned under the Tariff, the poods must necessarily answer the test of

marketability affirmatively for being held to be excisable. Classification 15 only for
determining the applicable rate of duty under the Tariff Act, while marketability is the
conclusive test for seitling the broader issue of excisability of the goods under the CEA.

3. From the provisions of GST Act it is clear that the works contract should mean only the
contracts in relation to immovable property ie. in a contract of supply, where the
property in goods passes in immovable, the nature of transaction would be “Works
Contract™, Similarly, under the Central Excise Act where the property in goods passes in

immovahle there would be no excisablity. Considering the similarity in both the statutes



it would be safe o refer to the decisions and authorities under the excise statule for
detcrmining the nature of activity whether propenty passes in immovable or not, To have
the attributes of excisable poods az understood in the Excize Law. They are mobility and
marketability. The article in question should be capable of being brought and sold in the
market a test which is too well established by series of decisions of this Court, There can
be no doubt that if an article is an immovable property, it cannot be termed as excisable
poods for purposes of the Acl, From a combined reading of the definition of immovable
property in Section 3 of the Transfer of Property Act, Segtion 3{23) of the General
Clauses Act. it is evident that in an immovable property there is neither mobility nor
marketability as understood in the Excise Law, Whether an article is permanently
fastened to anvthing attached (o the earth require determination of both the intention as
well as the factum of fastening to anything attached to the earth. It also required to see
that the test of permanency; i the chattel was movable to another place of use in the same
position or liable to be dismantled and re-erected at the later place, if the answer 10 the
former is in the positive it must be a movable property but if the answer o the latter part
is in the positive then it would be treated as permanently attached 1o the 2arth, Thus test
of “marketability™ and test of “permanency”™ is the twin tests laid down by the Court to

determine whether assembly) erection would result in immovable properiy or not,

ference can be made 1o following judgments-
f ﬁ‘ a in Municipal Corporation of Greater Bombay & Ors, Vs, The Indian Oil
( . :ﬁn'l-oralim: Lid, (1991} Supp. (2) SCC 18; and held that the twin tests kaid down by the
g . i."nu'ri 1o determine whether assembly’ erection would result in immovahle property or not
: re fully satisfied in the facts of this case. The court has observed that-
"The test leaid down by the Supreme Court ix that if the chanel is movable o
ancther place as such for wse, f s movable but i it has to be dismantled cmd
reassembled or re-erected ab another place jor such wse, such charel would be
immovable, In the presert appeal, even according to the finding af the Collector,
wmiwelguns and dreill tap hole machines have o be dismontled and disassembled from
the cast floor before being erecied or assembled elvewhere. We have alse arvived
ai the same conclusion independently, in para 10 above,
Aceordingly applying the test laid down by the Supreme Court we hold that the erection
and installation of mudguns and drill tap hole machines resull in immovable property. In
the light of the ratio of the above case law, we hold that the mudguns and tap hole drlling
machines do not admit of the definition of goods and, therefore, excise duty is not

leviable thereon”.



In Quality Steel Tubes (P) Lid. Vs. Collector of Central Excise, UP 1995 (75) ELT 17
(SC); the court observed that-
“The basic test, therefore, of leviine duty winder the Act is two fold, One, thal any article,
mrast be goods and secand, that i should be marketable or capable of being brought 1o
markel. Goods which are antached o the earth and thuy become immovealde do not
satisfy the test of being goods within the meaning of the Act wor it can be said o he
capable of being brought 1o the market for being bought and sold. Therefore, both the
tests, as explained by this Court, were not satisfled in the case of appellam as the tube
mill ar welding head having been erected and insialled in the premises and embedded 1o
eearth they ceased fo be goods within meaning of Section 3 of the Acr”,
In Mittal Engineering Works Pvt. Lid, Ve, CCE 1994 (88) ELT 622 (5C); the Court was
concerned with the exigibility to duty of mono vertical crystallisers which are used in
sugar factories o exhaust molasses of sugar, After considering the material placed on the
record it was held that the mono vertical crystalliser has to be assembled, erected and
attached to the earth by a foundation at the site of the sugar factory. It is not capable of
being sold as it is, without anything more. This Court, therefore, concluded that mono
vertical crystallisers are not "goods” within the meaning of the Act and, therefore, not
exigible to excise duty,

In Triveni Engg. & Induseries [2000 (120) E.L.T. 273 (8.C.}], the question was whether a
Turho-Alternator was excisable or not, The Tribunal had held the item to be excisable,
' x‘E_q-m Apex Court set aside the Tribunal's decision, obscrving that the Tribunal's conclusion
w:ils not justified by its own finding, The Apex Court held that the marketability test
required that the goods should be in a position 10 be taken to the market and sold. In that
cise, as found by the Tribunal, the Turbo-Alternator had to be separated into its

" components viz. Turbine and Alternator for being taken to the market. The Apex Coun,

therefore, held that the marketability test was croncously applied by the Tribunal. In the
instant case, the factual position is analogous 1o that of Triveni Engg. & Indusiries. Even
the Revenue has no case that the CAP was capable of being taken as such to the market
for sale. It required o be disassembled or dismantled into its components for the purpose
of removal from its site, but then, certain parts would be damaged beyond repair and what
could be taken to the market would be only the remaining parts, which would not make a
CAP. The marketability test laid down by the Apex Court in Triveni Engg. & Industries
is, therefore, not satisfied in the instant case,

Biuve Star Ltd. vs Commissioner OF Central Excise [2002 (143) ELT 391 Tri Del] In that

case the issue before the Central Excise Tribunal was, taxability of Central Air



conditioner plant, under excise statute. The facts of that case. in brief are that the
appellants engaged in the manufacture, assembly, at site of customers of Ceniral Air-
conditioning Plants and rest of the material/components such ag Gl sheets for ducting,
GI'MS pipes, Electrical Control panels, cables, pumps, motors, valves, grills/diffusers,
thermocole of PUF, Aluminium or Gl cladding, aluminium foils for insulation of piping.
ducting and AHU rooms, etc.. were purchased from various vendors. All the equipments/
materials’‘components and pans were brought o the site of the customers. That the
appellants undertook the work of design, fabrication, supply assembly, erection, testing
and commissioning of the CAP at site of various customers apainst a contracted price
which resulted inte a distinct and excisable product which is apart from the
equipment'component’ material'parts and accessories that have gone into the manufacture
of CAPs. This is identifiable as CAPs in the market and is bought and sold as CAPs as is
evident from the contract cntered into between the appellant and the customers. This
distinct product is not embedded in the ground like a tree or building, at the most some of
15 equipments/components are fxed by bolting, using nuts and bolts, w secure maximum
operational efficiency and safety of the plant as a whole.

The case 15 decided by majority holding that it is immovable by saying that | am unable
to accept this logic for holding the CAPs to be movables capable of being marketed. 1t is

Gﬂ“‘m Hu”"ﬁr . independent function of the department, as held by the Apex Court in the case of

éfq-?/r.— eni Engineering and Industries Lid. v. CCE [2000 ([20) E.L.T. 273 (8.C.) .
g $ fﬂ'bhsh the marketability of any goods before subjecting them to levy of duty of excise
he same has got to be discharzed by placing on record independent cogent evidence.

lf i

ﬁ’q-h"m.,_._,_ L ‘:1 he instant case, the depariment has not been able to establish that the CAPs were

'-:Eq&fm R

capable of being taken as such to the market for being seld. Thus the majority has held

that Central Air conditioner plant fixed in the contract 15 immovable,
Thus as per the decision of the majority the wransaction is of the nature which may fall to
eover under the definition of "works Contract [section 2 sub=section {1 19)]

6. It submitted that the Air conditioning plant in the present case emerges by assemblage of
various components procured from open market and erection and installation of the
svstem in the customer's premises as per the specifications of the customer. The contract
is relating (o commissioning of air-conditioning plants as per terms and conditions of the
contract and such plants are commonly Known ag air-conditioning system or facility or
plant. It undertakes air conditioning contracts where the contracts cover the design,
supply, installation, testing and commissioning of the entire air-conditioning plants and-

such plants are extended a guarantee for the performance of satisfactory functicning. The

1



air-conditioning plant is supposed to deliver certain desired comfort to its users, which
depends on temperature, relative humidity and cleanliness. Such plant includes all
machineries, accessories and parts, which are required to make the plant functional.

" Air-conditioner” is different than "Air-conditioning plant”. While "Air-conditioner”™ is
movable item like Refrigerator, Air-cooler etc "Air-conditioning plant™ is immovable
item, Totality of the plant cannot be shifted from one place to another, once it is installed
at a particular place. It can be shifted only after dismantling the plant, which cannot be
called "Air-conditioning plant™ after it is dismantled.

It is the case that Air conditioning plant cannot be taken as such to the market for sale
and, they did not satisfy the test of marketability. It has also submitted that, even il it be
asqumed that the Air conditioning plant could be disazsembled into components and laken
to the market for sale, all the components which had gone into the assembly of Ar
conditioning plant weuld not be available for sale as some essential components and
accessorics would have been damaped bevond repair and become unfit for being used
again for reassembly. It is submits that the ducts and pipes with their insulations and other
accessories were an essential part of the Air conditioning plant and the same would he
irretrievably damaged in any dismantling or disassembly of the Air conditioning plant. If

at all any dismantled Air conditioning plant could be taken to the market for sale that

“."i'hé'ﬁzt'c:m it is submitted that since the Air conditioning plant as a whole is not capable of

being taken to the market for sale, it was not o marketable item. If the fiems assembled or

u‘cq.t'cd at site and attached to earth/wall cannot be dismantled without substantial damage
ol }"}ﬁ{[g components and thus cannot be reassembled, then the itemns would not be considered

as movable,
7. It is also pertinent to refer 1o the order of Government of India Ministry of Finance
Department of Revenue Central Board of Excise & Customs throueh its order no 378
Order 581/2002-Cx dated 15™ January 2002 has issued instructions at para 5 (ili) thai-
“Refrigeration’Ajr conditioning plants - These are basically systems comprising of
compressors, ducting, pipings, insulators and sometimes cooling towers etc. They are in
the nature of systems and are not machines as a whale. They come into existence only by
assembly and connection of various components and parts. Though each component is
dutiable, the refrigeration/air conditioning system as a whole cannot be considered to be
excisable goods. Air conditioning units, however, would continue to remain dutiable as

per the Central Excise Tariff.”



The Department had issued these directions treating Refrigeration/Air conditioning
plants are immovable. The taxing authorities under excise Act, following these directions
have treaded Air conditioning plants as immovable since 2002, It 15 therefore submitied
that there would not be any dilTerent view as is followed continuously for years together
under Excise Act.

Keeping in view the principles laid down in the judgments and authority noticed above,
and having regard to the facts of this case, it is submitted that the Air Conditioning Plant
brought inte existence is immovable propery which could not be shifted without first
dismantling it and then re-erecting it at another site and satisfies the test of permanency
and non marketability, therefore is immovable hence will cover under the definition of
“works contract”™ under the GST statute, cover under the definiion of “works
Contract’[section 2 sub-section (119)], liable to CGET/SGST/GST covered under Sr. no
Y itern no 3 of notification No 24/200 7 {Central tax rate) dated 21/092017 being the said
supply is made to state Government of Goa, (Goa State Infrastructure Development
Corporation Ltd) a special purpose vehicle.
In continuation of our submission dated 3rd™ May 2019 it is snbmitted that,-

{iy The applicant- Company pursuant to the acceptance of its tender, entered into an
agreement with GSIDC for design, supply, Installation, testing & commissioning of YRF

__1"5

)4,( :..:-‘-r::_I = Indoor and Ohitdoor Units suitable for R-410 Gas, refrigerant piping with insalation, drain
..' #1'? - piging with insulation, M5 stands, Cabling, Additional Refrigerant and associated
electrical works etc. At the site of GSIDC.

(i) f BRIEF DETAILS OF WORK OF AIR CONDITIONING:

g . Vnc VRF system of cach premiscs is unigue in terms of configurations and the sizing

and selection of various components. Depending on the interior layout and the

orentation of the building, the indoor and outdoor units are selected, The refrigerant
piping path is decided as per the site condition. Based on this configuration and path,
the refrigerant piping and the branching joints vary from site to site. The refrigerant
pipes and branching joints are joined by brazing and are insulated. Thus, the entire VEF
system is a network of indoor and outdoor units connected by refrigerant piping and
branching joints, suitably sized as described above. This entire network is tested for
leakages and then vaccumised and charged with a specifically calculated gquantity of
gas. The entire network is controlled by microprocessors in indoor and outdoor units
which communicate with each other through interconnecting communication cables.
The commissioning process imvolves addressing of various components of network

which is unique to each site.



s This VRF svstem cannot be used and installed at any other site as it is, since the
configuration of the new site will be different in 1erms of various compenents of the
system. The system will need to be dismantled, da-gassed and modified significantly
and re-crected for wse st another location. Many of the components of this system will
either get damaged during dismantling or will not be suitable at the new site and will
need to be replaced with components of differemt capacity and size. Hence, this
qualifics as a plant and cannot be compared with a simple split air-conditioner.

* This is 60 TR (72HP) AC plant as per tender BOQ which includes outdeor units and
multiple indoor units with specific copper pipe sizes and predetermined pipe route. This
system is efficient replacement of Chiller, Air handling units, chilled water piping and
ducting etc. With the advent of new technology, Chiller plant is being replaced by VRF
system / plant.

P OFOLLOWING IS THE SEQUENCE OF ACTIVITIES IN A CHRONODLOGICAL
ORDER DURING EXECUTION OR COMPLETION OF AN AIR-CONDITIONING
PROJECT -

s STUDY OF TENDER DOCUMENTS AND SITE SURVEY — Tender documents and
drawings are thoroughly siudied by HVAC design and planning enginesr. The

physical site survey is done by the design engineer and drafisman team and taking

ﬁ'fwﬁ?f--;f\ all the site details like area to be air conditioned, Orientation of building, exposed

i '_ﬂ{:‘-}: \ glasses, walls and its arca, beam locations and its height beam, drain locations,
iﬁ%‘} "\' "ulnutl:lmr unit locations etc.

‘¢ HEAT LOAD ESTIMATION — Based on tender Design Basis Report and actual site

. ;’wm:y, a fresh Heai-Load estimation is prepared and submitted to consultant for

e

. )/ their further approvals. These heat-load calculations is different for different sites
S and depends upon application, building orientation, exposed glass area, wall
thickness, number of people in the building, lighting and equipment heat generation.
s PREPERATION AND APPROVAL OF SHOP DRAWINGS — As per approved heat-
load estimation. tvpe and capacities of VRF Air-conditioning equipments are
selected, Selection of equipmenis shall also in line with better efficiency, site
constraint. it’s performance, appropriate space for maintenance and best suitable for
hassle free, safe installation,
#  The selected machines differ from room fo room in terms of capacity and type.
Once machine selections are approved by the consultant, detailed Shop drawing
{AutoCAD format) is prepared with selections of varions ancillaries.
Shop drawing includes Indoor locations, outdoor locations, equipment installation

details, the size and route of intcrconnecting copper pipes, Indoor Y-branches,
13
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Crutdoor T-Branches, The size and route of cable trays, The size and route of drain
pipes, the size and route of interconnecting communication cables and power cables.
These layvouts are approved by the HVAC consultant, Architect and client.
PREPARATION AND APPROVAL OF TECHNICAL SUBMITTALS — With
reference to the approved tender makes and specifications, technical subsmintals are
prepared. The technical submittals include the technical specifications of the
material / product to be mstalled, These also differ from project 1o project. The
HVALC consultant / Client provide the approval for procurement of material,
QUANTIFICATION AND PROCUREMENTS OF MATERIAL- The approved shop
drawing is used to estimate 7 count the material £ machines to be required to executc
the project. Based on the estimation materal procurement request were sent by
planming team to purchase departments and further procurement lakes place,
DELIVERY OF MATERIAL AT SITE — Bascd on the project nequirement the
material can be delivered in multiple phases. This are typical based on the site
development and storage space available at site. For example, supporting media like
anchor fasteners, nut-boll, angles are ingtalled price 0 installation of cable tray,
copper pipes, machines etc, The site manager verifies the material specification and
quantity at the time of delivery.

INSTALLATION - Before commencement ol any installation work, the project
manager, engineer and site supervisor study the approved shop drawing thoroughly.
The markings are done for indoor unit locations, outdeor unit logations, copper
pipes. cable trays and cabling as shown in approved shop drawings.

As per marking, the respective supports are installed for indoor unit, copper pipes,
cable trays and drain piping. These supports are permanently fastenad to the slab by
means of female anchor fasteners, full threaded rod and angles. The supporting
activity involves the drilling work in slabs / walls, fabrication works like cutting,
welding angles/ full threaded rods. Since supports vary in sizes as well as the entity
10 be supported.

The back plate of hi-wall unit is propery / rigidly fixed to the wall. Similarly,
cassette units are fixed from slab with the help of female anchor fastener and full
threaded rod.

Outdoor units are nstalled on MS Platform / stand which permanently fastened to
Conerete foundation with the use Male Anchor Fastners.

In VRF systems muliiple indoor units are conneeted to bank of outdoor units. The

interconnection pipe size and Y-Branch sizes are software generated. The output



containing main header copper pipes, branching pipes and Y-branch sizes differ for
different combination of indoor units, their sequence. These software ouipuis are
praject specific to the project. The change in pipe sizing will affect the working as
well as performance of the entire VRF system. Hence it is highly important fo
follow the shop drawing and software output while installation of copper pipes. The
hard copper pipes are cul 10 exact lengths and bent by using copper elbows and
joined by uwsing copper coupling with the help of brazing process to make a
continuous one single pipe for suction and other single pipe for liquid gas. The Y
branching joints o split the copper piping and take it to next indoor unit. The
pictorial view of the piping nctwork is attached herewith. Proper precautions have 1o
be taken while joining the Elbows, Sockel couplings, reducers and offset pipes. The
route of the piping to be sirictly followed while execution,
o Installation of cable trays require more fabrication work in terms of cutiing the cable
trays in accurate lengths, fixing of branch trays. elbow and intermediate trav joints,
The Cable trays are fasiened to the slab or wall by fastening Female Anchor
Fasteners 10 slab and then joined by using full theeaded rods and supported by MS
angle.
Drilling, fixing of saddle screw for the laying of communication and power cable,
As per requirement for laying of conduit trenching required through wooden and
civil opening, Gypsum or Core cut etc. Cable is passed and later the affected area to
be Mnished and make it concealed. Communication Cable cutting is done as per
* f drawing and site requircment measurement.
2 As per shop drawing and selection of machine, the dia and length of drain pipe is
decided. Accordingly cutting and bending of the drain pipe ic done. Insulation of the

drain pipe is done as per approved specification. As per the requirement at site

condition, trenching is done in the wall and / or civil opening is made and drain

piping is laid, Later they are made concealed, The joining of the drain pipes is done

using Adhesive or fusion joint so that there shall not be leakage of water, Unce drain

ling iz fixed and joints are concealed it cannot be removed.

= TESTING AND COMMISSIONING OF SYSTEM -

@  After the completion of Installation of the machingsUnits and before closing of
ceiling, pressure testing of the copper piping. Intermediate connections, Y- branching
Joints is carried out by using Nitrogen gas.

o Apply test pressure in the system as per the OEM Requirement.



o Pressure testing is done by holding the pressure for 24 hours and doing soap bubble
lest for any leakage at the joints. Removal of the insulation at the location of leakage
detection, Post which brazing and other process is follow.

o Wacumization of entire VRF Refrigeration system.

o Start Commissioning procedure for YRF unit as per OEM guidelines

o Check for visual damage to the external casing of the unit or damage 1o the intetnal pans,

o Confirm room s in a condition fit for commissioning to commence. Room cleaned
and free of dust, secure with doors installed.

o Start Commissioning procedure for VEF unit as per OEM guidelines

o Release Refrigerant gas from outdoor unit, Charge additional refrigerant gas as per the
copper pipe sizes and overall length.

o Room wise temperature reading is prepared on hourly basis.

It 5 summarised that supply/installation’erection and assembly of complete Air
Conditioning plants were procured by the company end various equipments’ components/
material/parts and accessories were brought (o the site of the customers GSIDC. The plant is
installed /assembled mainly comprising of VRF 4 way Cassette units, VRF Hi wall units, VRF
Cutdoor units, Drain pump, interconnecting sofl & hard copper pipes. cable tray, sheet melal
ducts are fabricated at site end installed along with grills and diffusers. The ducts and piping is

ted at site and the plant as a whole 15 1o be handed over to the customer,
IP".-".-"UE- LAYOUT for GROUND floor, FIRST floor and SECOND floor, COMMUNICATION
LA IIr'{"}'i.;l"l" and ELECTRICAL LAYOUT is attached herewith and marked as exhibit “A™
b\ 4 -~ ,"B"_,"‘d’.”ljr"‘ and “E” to understand the nature of installation of Air Conditioning plant.
\:“ﬁ‘; o jm “'sunmssn_:m - o ) |
= mf__,.—-;-"'l In eentral air-conditioning system, fabrication has to be undertaken which reguires

preparation of plant, ete. and, therefore, central air-conditioning sysiem should be treated

differently from room air-conditioner or window air-conditioner, ete. In case of supply of air-
conditioning plant, what is done by the contractor is to install a complete unit by itsell, which is
functional in all respects, Central Air-Conditioning Plant erected at the site of the client and by
using different refrigeration equipments are not bought and sold like mom/window machines or
even splits or package units and cannot be installed like room/split air-conditioners, In the air-
conditioning industry, these are underaken as projects or AL jobs or works contract
{A) In the caze of Voltas Lid. vs State OF Gujarat decided on 4 September, 2006 by
Gujarat High Court, the Court while deciding the issue rate of fax on works contract
for fabrication and installation of air-conditioning plants falls under Entry 2 and, liable to
tax al the rate of 15% or under Entey 5 under which it is taxable at the rate of 5%, of the

14



Schedule to the notification dated 18-10-93 issucd under Section 33A of the Gujarat Sales

Tax Act, 19697 has observed that -
It wordd Be relevant to asceriain as fo what is the meaning of words instollotion of aiv-
conditioners and A.C, Coolers and for repairs theveaf. It is well setled that for inferpreiing the
meaning of the words wsed in entries of raxing statute, trade meanings as well as dictionary
meanings are required to be considered. In the light of dictionary, meanings af the words ‘air-
conditioner’, ‘alr-<condiitoning' eic.
2.2, As per the Webster’s Encyclopedic Linatwidged Dictionary of the Englivh Longuage, the
wird ‘wir-condition' means (1} to furnish with an air-Page 1979 conditioning system; (2) fo
frea fairl with such o swsiem, the word ‘wir-conditioner’ means an air-condiffoning device
and the word ‘air-conditioning’ means (1) « system or process for confrofling rthe
temperature, humidity and sometimes the purity of the air in an interior, as of an office,
theatre, laberatory, howse, or the lke; (2) an air-conditioning syxicm or unil, As per The New
Shorter oxford English Dictionary on Historical Principles, edited by Lesley Brown, Volume |
A-M 1993 the word ‘air-conditioned' means having air-conditioning. The word ‘air-
conditioner' means an apparatis for gir-conditioning. The word "wir-conditioning” means the
process of cleaning air and controlling its temperature and humidity before if enters a room,
building, efc, V. 3Again, as per The Free Encyclopedia Wikipedia, the "air-conditioner” iv an

appliance, rystem or mechanism designed to extract heal from an area using refrigeration

The construetion of a complete spstem of heating, ventilation, and air conditioning s
‘;.E'_‘,'E:r"n:ﬂun as HVAC. Some refer to air conditioner or aiv conditioning as AC or A/C for short.
! An rur-cqna'ummng system equipments may be (1) window or through-wall units; (2)
J 3 mpqmﬂ;:l'm coolers: (3) absorptive chillers: (4} portable air-conditioners, and, (5) central air-
BN, m.u.;:i'ir}‘:',:ﬁing The central aiv-conditioning commonty reforved to as central aiv (USH or air-con
#'E“:;u—“ nri .'E”fq an air conditioning system which uses ducts to distribute cooled and’or demmidified
air 16 move than one Foom, or uses pipes o distribute chitled warer to heat exchangers in more
then one room, and which ts mot piugged into a siandard electrical outlet. With a typical split
system, the condenser and compressor ave located in an owldoor wnit; the evaperalor (s
mownted in the air handling unit (which is offen @ forced air furnace). With a package system,
all components are located in a single owtdoor unil that may be located on the ground or roof.
Central air conditioning performs like o regular air conditioner but may have several cucdeleed
benefits. When the aiv handling tuns on, room afr is drawn in from various paris af the howse
through return-air ducts, This air Is pulled through o Jilter where airbome particles such as
dust and line are removed. Sophisticated filiers may remove microscopic pollutants as well. The

filtered air v routed 1o air supply ductwork that carries it back to rooms. Whenever the air

T



coclioner [ running, this cyele repeats contimally, Becanse the cemtral aiv conditioning urit
iy lncated outsice the home, i offers a lower level of noise indoors than a free-sianding air
condiiionine unlt, Thiw, there v mo munmer of donbt that by executing the works contract
reflating to installation of air-conditioning plant, what iy provided is central aiv conditioning
systemddevice. Air-conditfoning systems are swccinctly explained i poragraph 23 of e
decivion in Collector of Cemiral Excize v. Swhrax Lid. {supral

The High court has clearly made distinction between "Air conditioner”™ and  “Air

conditioning”'; 'air-conditioning’ meons (1)} a system or process [or controlling the temperature,

humidity and sometimes the punity of the air in an interior, as of an office, theatre, laboratory,

house, or the like,

(#) In the cage of Collector OF C. Ex. v& Subrog Ltd. on 7 June, 1989Equivalent
citations: 1989 (24) ECR 219 Tri Delhi, 1989 {43) ELT 543 Tri Del at para 23
Customs and Central excise Tribunal Delhi has given distinction between “Air
Conditioner Plant™ and = window Air condition machine or Split Air conditioner.

“23. Before we come fo amy conclusion we would like 1o refer o MoCrraw-Hill Encyelopaedia

of Science and Techmology Val. I, 5th Division. Relevant extracis from pages 201 and 202 are

reproduced below -

“Air conditioning svsfems. - A complele air-comditioning svsiem s copable of adding and

removieg heat and moidture and of filteving dust and odorams from e space oF spaces §f

hot-water baseboard heating comveciors around a perimeter wall 1o offved window and wall
heat logzes when reguired, plur o ceniral cold-atr distribngion svstem to pick up heat and
maisinre gaing as requived and 1o provide filtvation for dust and odor,

“dir-conditioming systems are either unitary or buili-up. The window or through-the-wall air-
conditioner (Fig 2) is an example of o wnitary summer aiv-conditioning svstem. the entire
system i housed i o single package which comiains heal removal, dehwmidification, and
filtration capabilities. When an electric heater ts buill into it with suitable contrals, #t functions
av a wear-tound air-conditioning systeme. Unitary air-conditioners are manyfactured in

capacities ay high as 100 tens (1 ton of air-conditioning equals 12,000 Bu'het and are



designed te be mounted converiently on roofs, on the ground, or other convenient location,
where they can be connected by ductwork to the conditioned space.
"Built-up or field-erecied systems ave composed of factony-buill sub-assemblies frierconmecied
by means such as plping, wiring, and ducting during final assembly on the building sive. Their
capacilies range upto theusands of tens of refeigeration and millions of Btu per he of heating.
Most lavge buildings ave so conditioned
“Another importani and somewhar parallel distinciion can be made between fncremental and
central systems. An incremeantal system serves a single space; each space fo be conditioned has
its own, self-contained heating-cooling-defumidifying-fillering unit. Central systens serve
mary or afl of the condiiened spaces in a building. They range from small, unitary packaged
systems o serve single-family residences to large. built-up or fleld-erected sysiems serving
farge buildings.
"When martny buildings, each with its own air-conditioning system which is complete except for
a refrigeration and a heating source, ave tied to a ceniral plamt that distributes chilled water
aned hat water or steam, the interconnection is referred o ay o diseict heating and cooling
system. This system is especially usefid for campuses, medical complexes, and affice complexes
wnder a single managenren.

\ioning of spaces, - Aiv temperature in o space can be cormralled by vadiant panels in

[ls, or ceiling 1o emil or absorh energy. depending on panel temperature. Such is the
anel system. However, to conirol humidity and air purity and in most spstems for
P cmrr:f.-.l:.ffl qir femperaiwre, a portion of the air in the space i withdrawn, processed, and
r.e."r.u:u;@m the space to mic with the remaining aiv. In the language of the engineer, a portion

"'*——H-r""ﬂ’r}_:fﬂ' Foom air Is refurned (o an air-handling wnit) and, after being conditioned, is supplied to
oA BTATES 2

e space. A portion of the return aiv iv spilled (exhoausted ta the outdoors) while an equal
quantity (of owtdoor air) is brought imto the svatemt and mixed with the remaining return air
before entering the air honaler,

“Tupically, the air-handling unit containg a filter, o conling coil, a heating coil, and a fon ina
suitable casing (Fig. 3). The filter removes dusi from both refurn and outside atr. The cooling
coll, either conmtaining re-cireylating chilled water or boiling refrigerant, lowers  air
temperature sufficiently to dehumidify it 1o the vequired degree, The heating coll, in winter,
serves a straighyforward heating fimction, It when the cooling coil is fimctioning, it serves o
raise the temparature of the dekmmridified aiv (to reheat i) fo the exact temperature vequired (o
perform its function, in micro-cosm, in roowt uniis (v eack space, ay part of o self~contained,

univary air-conditioner, or it way be a huge wnit handling refuen air from an entire building.”



The Tribunal has made a distinction that “*Air conditioner™ or *split air conditioner™ are used in
a room by individual control for each unit whereas “Air conditioner system/Plant™ is central
celd-air distribution system.

(C)  Carvaire Equipments India Ltd. vs Ministry Of Finance on 29 September,
2003Equivalent citations: 2005 (99) ECC 626, 2005 (179 ELT 522 All - while
deciding the issue of excisablity the grills wsed with the air-conditioning
machine/systems fall under Chapier 84.15 or that the air-conditioning systems/machine
erceted at the site’building are not movable goods and hence would not be lermed as
goods liable for excise duty under the Central Excise Act.

At para 14 of the judgment the court gas reproduce the contention of the petitioner —

“The petitioner has relied on the decision af the Supreme Court in Triveni Engineering and

Indusivies Lid. v. Commissioner of Central Excize, 2000 (120) ELLT. 273 in which it was held

dhad fixing of steam surbine, alternators, coupling and aligning them in a specified marmer and

inwtallation and erection of turbe altermatar on the platform would be immovable property, and
ay such it cannot he excisable goods. On the same reasoming, the air-conditfontng system, the

chilling machire, cooling towers, air trealmenl wnit [air hamndiing umils), ducting, piping,

B o nsulation. pumps and eleciric panels and grills, diffusers, dampers, fire dampers, eic. are

fﬁ‘ﬂ‘; .l't'.:ﬁfr'xf:iremcrfd in with each other 1o form an alr-conditioning system or project and

é/}:}m, hence becomes immovable propersy awd cannot be called as excisable goods. Even the

{f |: " ._ ﬁﬁ?:'d-"f-'i"i:&-'ﬂl" has not raised any demand or excive duty on such alr-coRdinioning system o any
A

Jjob worker invalved for erectian of these systems/projects. The grills mamfuciured by the

e
\"'1'*%1 S jm.r;;nmr ave used in air-conditioning systems, ventilation sysfems, hasements, car parking,
bl

. _.4.1-.'.“:_/ hens, industrial sheds, evaporative coolers and dwmmy grills for inferlor decoration in
rooms/buildings. However, they cannot be ured in the air-conditioning machines, rosm/split
air-conditioners as these are nof designed for use therein. ™

After detailed deliberation court has allowed the petition by observing that-

“These buvers are job workers engaged in erection/installation of air-comditioning svsiems,
air-cooling wwstems, heating systems and air ventilation- systems ete. These griils bought from
rhe petitioner are fived in the immovable properties like various rooms, indusivial sheds, cav
parking, toilers, kitchens, ete. for ventilation ar for covering the opening of ducts of the air-
conditioning systems, Afier fixing the grills on the huildings they become a part af the building.
Meamy grills are fived on the walls as dummy grills for beantification and interior decorarion of
the rooms, which are nol used even for passing of the aiv ¢ither in the ventilation sysiem or in
the afr-conditioning svsiem. It &5 alleged that afr-conditioning systems/projects are different

from the air-conditioning machines. The grills mamfactured by the petitioner are not part of

m
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air-conditioning machines but are accessories of the air-conditioning systems/profects as these
are fived on the ceilings or walls of the building. Hence shey are not classifiable under Chapter
8415 of the Ceniral Excive Tariff Act, as they are not attached with any machine nor do they
form indegral and inseparable part of alr-conditioning machine nor change any femperatire or
Fnrenicfity,

Considering the nature of work described at para (1) above and the observation of the
court and tribunal supra i is submitted thai your applicant is engaged in the business of
providing “Air Conditioner Plant” and keeping in view the principles laid down in the
judgments above, and judgments and authoritics discussed in the submission dated 26:/02/109,
03/05/2019 and having regard to the Facts of this case, it is submitted that the Air Conditicning
Plant brought into existence is immovahble property which could not be shified without first
dismantling it and then re-erecting it at another site and satisTies the test of permanency and non
marketability, therefore is immovable hence will cover under the definition of “works contract™
under the GST statute, cover under the definition of "works Contract’[section 2 sub-scction
(119)], liable to CGST/SGST/AGST covered under Sr. no 3 item no 3 of notification No
2472017 (Central tax rate} dated 214092017 being the said supply is made to state Government
of Goa, (GSIDC Lid) a special purpose vehicle.”

JRREE Ly,

W W CONTENTION - AS PER THE CONCERNED OFFICER
LY llhe submission, as reproduced verbatim, could be seen thus-

I:-;nga Nikhil Comforts is a taxable person allotted 1o this office for the purpose of

scpatiny) of retums, Audit, Assessment ete. Mis. Mikhil Comforts has applied for advance

_ ~rulinginder section 97 of CGSTMGST Act, 2017.
- A '?' l\.l -

w

The taxable person has mentioned the nature of ils business activity as Supply,
installation, testing and commissioning of VRF indoor and outdoor Uinits (Air canditioning).
The taxable person has requested that a ruling be pronounced under section %7 of the
CGST/SGST Act 2017 on the following questions; -
The transaction would be classifiable to cover under the definition of “works contract” liable 1o
CGSTSGSTAGST covered under serial No 3 item No 3 of the Notification No 20-2017
iCentral tax rate} dated 22082077 OR
The transaction is composite supply liable to CGST @ 14% being principle goods involved is
Air conditioner which falls to cover under schedule 1V serial No 119 of Notfication No
{72017 (Central tax rate) dated 28762017 7.

The applicant has submiited & copy of agreement dated 21.08.2018 entered with Goa
State [ndustrial Development Corporation (GSIDC) by which he has undertaken a contract for



Supply, installation, testing and commissioning_of YRF indoor and outdoor Units (Air-
conditioning).

1 have gone through the scope of work as mentioned by the applicant it is observed that
the applicant used to supply VRF 4-way Cassette Units, VRF Hi Wall Units, VRF outdoor
Units, soft and hard drain pipes and MCB's. The applicant also undertakes installation, testing
and commissioning of all these units and execute Additional Air-condition work for the new
building of Director of Education, at Porvorim, Goa,

The issuc of taxability and availability of input credii on goods’ services involved where
supply and installation activity is involved are discussed by various courts but | want to discuss
the lellowing case; -

Vodafone Mobile Services Limited ¥y Commissioner of Service Tax, Delhi (2018 VIL-506-DEL-

CE}), dated 31 Ociober 2018,
The petitioners are telecom operators. They availed CENV AT eredit of central excise duty paid

on telecom towers, parts thereof, and shelters’ pre-fabricated buildings which house
transmission equipment used for providing cellular telephone services, The revenue authoritics
disputed the availment of the credit on the ground that the telecom towers and shelters were
immoveable in nature and consequently did not qualify as ‘input’, as defined under the
“ CENYAT Credit Rules, 2004 (CCR). Further, the said goods did not fall within the specified
!uri'!"t'_l':eading and therefore did not qualify as capital goods', as defined under CCR.
Observation of the court on the question of telecom tower as immovealle property: -
» The 'permanency ftest', as established by the Supreme Court in the case of
Commissioner of Central Excise, Ahmedabad v Solid and Correct Engineering Works
,i'l & Ors (20010 (5) SCC 122) (Solid and Engincering Works), is te be used o determine
whether the eguipment qualifies as immoveable property or net. If the machinery or
equipment is permanently fastencd or embedded 1w the earth, il qualifies as immaoveable
property. However, if the machine is fostened merely fo provide a wabhle free
aperation, it would rot gualify as immoveahle property.
» In the present casc, the entire wwer and shelter is fabricated in the factory of the
manufecturer and is supplied in a Complelely Knocked Down (CKD) form. The
cquipment is fastened to the civil foundation for a "wobble free operation’ and 1o
provide greater stability. A fixation which does not invalve assimilation of the property
and is necessary for a wobble free operation cannot be considered as an immaovable
property by applying permanency test,
The towee/shelter may be unbolted and reassembled without any damage to any other

Y

location, There is no intent to annex the equipment to the earth permanently for the

beneficial enjoyment of the land owner.



Heon'ble Supreme Court in following paras has held, -
A7, On an application of the above rests to the cases @ hand this court sees no
difficulty in holding that the manfocture of the planis in guesfion do nof constitute
annexation and hence cannot be fermed as imimovable property for the following
FEASONS:

fi) The planis in guestion are not per se immovable praperty,

(i) Such plarrs camhor be said o e “aifached o the earth” within the meaning af rhar
expression av defined in Section 3 of the Transfer of Property Aet.
fiil) The fiving of the plants to a fonndation (s meant only lo give stability, ro the plant
ard keep ity operation vibration free.

i) The serting up of the plant itzelf is not infended to be permanent at a given place.
The plant can be moved and i3 indeed moved after the road construction or repair
praject for which it ix sef wp v compieted. 38, A machine or apparatus annexed fo
the carth withowut ity assimifation by fixing with mers and bolts on a foundation to
provide for stability and wobble free operation cann be said o be one
permanently attached to the carth and therefore, wounld nof constitite an
immovable property. Thus, the tribunal erred in relying on the Bombay High Court
S in fharei Airtel Lid (supra). £t i afyo important fe anderstand that when the morfer
: ::‘?‘\\ was carried onf In the Bombay High Cowrt and the judgment was delivered, the
h’xw}m.re case proceeded on the presumption that these are immovable properties.
:!"h.e triburtal failed 1o appreciare the | permanency test as laid down by the

“ Bupreme Court in Solid and Correct Engineering (supra).

j ?pr't.m:m case also the test of permanency is required Lo be applied o see whether the
inery or equipment afier installation is permanently fastened or embedded to the earth, so
that the activity would be treated as “works contract “under GST.

The applicant carries out activity of supply/installation'erection and assembly of
complete Air Conditioning planis on a building. It is required o asceriain that, merely by
piping, drilling, grilling and fixing of the sel of Air-conditioners with series pipe and ducts by
which a structure like "Plant™ is formed, Can this would result into immovable property?

In the present case, the Tundamental issue which needs to be decided is whether the
towers and shelters are movable or immovable property. In this regard, it would be useful 1o
refer to the relevant statutory provisions to examine, what would constitute as moveable or
immovable property. The expression "moveable property’ has been defined in Section 3(36) of
the General Clauses Act, 1897 as under: "Secction 3(36): "movable property”™ shall mean
property of every description, except immaovable property,



It is obvious that the answer to the guestion whether installation of Air conditioners and
ducts, pipes in question are moveble property, would depend upon whether they are
immovable property. That is because anything that is not immovable property is by ifs
definition "moveable” in nature. Section 3 of the Transfer of Property Act, 1882 does nol spell
out an exhawstive definition of the expression “immovable property”. It simply provides that
unless there is something repugnant in the subject or context, immovable property under the
Transfer of Property Act, 1882 does not include standing timber, growing crops or grass,
Section 3(26) of the General Clauses Act, 1897, similarly does not provide an exhaustive
definition of the said expression, It reads:

"Section M26) "immovable property” shall include land, benefits to arise out of land, and
things attached to the earth, or permanently fastenad to anything attached (o the carth.”

A plain a reading of Section 3 (26), shows that it delines "immovable properly as things
attached 1o the earth or permanently fasiened to anvthing attached 1o the earth. The term
“attached to the carth® has not been defined in the General Clauses Act, 1897, Section 3 of the
Transfer of Property Act, however, gives the following meaning to the expression "attached 1w
the carth”:

{a) rooted in the carth, as in the case of trees and shrubs;

{b) imbedded in the carth, a3 in the case of walls and buildings;

qp.t-.rh m_,_,“-?:- ic) attached 10 what is 50 imbedded for the permanent beneficial enjoyment of that to
ﬁ"ﬁﬁ_m vy, "_;; which it is attached.
:{} ¢ l\;_' ivities conducted by the applicant the principle of permanency occurs first ie. at

* | ,: y the [:hle :_ f fixing of different goods used by the applicant in the activity of installation and the

au:_n-._m_‘,ﬂ:d‘ dismantling comes only at the time of removing or destroying the Plant. The
: -Fl-e of permanency is required to be followed as at the time of transfer of property the
incidence of tax is occurred and the activity of dismantling could not prove the test of fixation.
As the activities carricd out by the applicant does not involve assimilation with the property
and the work carried out by the applicant is only making the plant for a 'wobble free operation’.
And thus activity undertaken by the applicant cannot be considered as an immovable property
by applying permancncy test”. The issue is permanency is already decided by Hon'ble Supreme
Court in case of Commissioner of Central Excise, Ahmedabad v Solid and Correct Engineering
Works & Ors (2010 (5) SCC 122). Therefore, it is requested 1o follow the same ratio in present
CRZE,

IT the ratio of Commissioner of Central Excise, Ahmedabad v Solid and Correct
Engineering Works & Ors (2010 (5) 5CC 122) is Tollowed the activity of the applicant will be
considered as supply of goods and being a natural bundle of goods + services the activity
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would be considered as Composite supply and the rate of tax of principal supply will be
applicable. Therefore, it is requesied that the activity vide agreement dated 21082018 as
referred by the applicant would be termed as composite supply.

M. HEARING

Preliminary hearing in the matter was held on 26.03.201%, 5h. 8. 5. Gadkari, Advocate
along with Sh. Nandkishor Nemade. Fariner, Sopan Association of Advocate appeared and
requested [or admission of their application. Jurisdictional Officer Sh, Vivekanand Savle, Dy.
Commissioner of 8. T(E-623), LTU-2, Mumbai appeared.

The application was admitted and called for final hearing on 03.05.2019. Sh. 5. 5,
(Giadkari, Advocate, appeared, made omal & written submissions. Junsdictional Officer Sh.
Vivekanand Savle, Dy. Commr. of 8. T.(E-623), LTU-2, Mumbai also appcared and made
wrilten submissions.

05. OBSERVATIONS

We have gone through the facts of the case, documents on record and submissions
made by both, the applicant as well as the jurisdictional office.

The applicant has submitted that they have entered into an agreement with Goa State
Infrastructure  Development Carporation Lid. (GSIDC) for execution of "Additional Air
conditioning work for the Mew building of Director of Education at Porvonim, Goa". The
-ag!:ccmem dated 2/ Aug., 2018, is for supply, installation. testing & commissioning of VRF

'Jnﬂqﬁt & Outdoor Units suitable for R-4 10 Gas, refrigerant piping with insulation, drain piping
with, insljlation, AfS stands, Cabling, Additional Refrigerant and associated electrical works etc.
Thus 'F--E!' find that they will be supplying various VRF Indoor and Outdoor units, stands,
"kh‘ cables, q{: which will be installed by them. After installation of the said equipments, lesting
'p.'hn"'m-..,_ﬁ = .--'{I.'IH 1;-! conducted 10 sec whether the Air conditioning work has been done properly and after

L T o
—=Aliccessful lesting the commissioning would start,

On perusing the submissions of both, the applicant & the jurisdictional office, we find
that the basic issue before us is whether in the subject case there is supply of Works Contract or
Composite Supply. We shall therefore discuss all the provisions relating w0 Works Contract &
Composite Supply. GST Sch.-11 clearly mentions that the following are supply of services:-

@ construction of @ complex, building, civil siructure or a part thereof, including a
complex or building intended for safe to o buyer, whally or partly,

b. waorks contract inclisding transfer of property in goods (whether as goods or in some
ather form) invalved in the execution of @ works confract,

Hence Works contract will be treated as service and tax would be charged accordingly.
As per Section 2(119] of the CGST Act, 2017, unless the context otherwise requires, the ferm

“works comrrgct” means « confract for building, construceion, fabrication, compledion,



erection, instalfotion. fittine owt, Inprovement, modification, repair, maintenance, renovation,
afferation or commizsioning of any immovable property wherein transfer of property in goods
fwihether ax goody or iy vome other form) v involved e the execution af such confrace”

Thus what we need to find out is whether the applicant in the subject case is dealing in
any immovable property which is transferred in the execution of the contract. The applicant has
submitted that the good involved in the contract are mainly 5 Nos, Of 18 HP VRF outdoor
undts, 12 Mos. of VREF cassette units and 29 Nos, of VREF Hi=wall units of Voltas make and 29
drain pumps of aspen make. refrigerant pipes, indoor and outdoor Stands, Cables, cable tray,
Insulation material, electrical goods etc. They have submitted details of the activities to be
undertaken for completing their work as per the contract. Their activities include:

1. tender documents, drawings, etc are studied minutely and physical site survey is done to
find the area to be air conditioned, Orientation of building, drain locations, etc.

2. Heat-load calculations are made, which depends upon application, building orientation,
exposed plass area. wall thickness. number of people in the building. lighting and
equipment heat generation. This would help them to understand requirement of tvpes
and capacities of equipment to get the Air-conditioning work done and select the same
accordingly. Equipments are selected with respect to better efficiency, site constraint.
it"s performance, appropriate space for maintenance and best suitable for hassle free,
safe installation.

nce machines are selected, detailed Shop drawing are drawn which includes

\isddor & ouldoor locations, equipment installation details, the size and route of
int 1IImrv..:uzting copper pipes, size and route of cable trays. drain pipes, interconnecting
communication cables and power cables, efo.

= 4. Ea’%;!;! on shop drawings, the material and equipment required are quantified, procured

L"":’_?__i:iy’,uﬁd then delivered at site as and when required.

5. Then as per markings made in the shop drawings, respective supports are instafled for
indoor unit, copper pipes, cable wavs and drain piping. These supports are
permanently fastened to the slab by means of female anchor fasteners, full
threaded rod and angles. The back plate of hi-wall unit is fixed to the wall. Similarly,
cassette units are fixed from slab with the help of anchor fastener and full threaded rod.
Then cutdoor units are installed on MS Platform / stand which permanently fastened 1o
Concrete foundation. Then multiple indoor units are connected to back of outdoor units.
The interconnection pipe size and Y-Branch sizes are sofiware generated, These
software outputs are project specific to the praject, The route of the piping to be sirictly

followed while execution, Then cable trays are fastened to the slab or wall by fastening



Female Anchor Fasteners to slab and then joined by using full threaded rods and
supporied by M35 angle. Then there is drilling, fixing of saddle screw for the layving of
communication and power cable and attaching of drain pipe is done.

6. After completion of Installation of the machinesUnits and before closing of ceiling,
pressure testing of the copper piping, Intermediate connections, Y- branching joints is
carried out by using Mitrogen gas to check leakapes. Vacumization of entire VRF
Refrigeration system is done, start Commissioning procedure for VRF unit as per OEM
guidelines, confirm that rooms are free of dust, secure with doors installed and then
release Refrigerant gas from outdoor unit. Charge additional refrigerant gas as per the
copper pipe sizes and overall length.

In view of the above the applicant has submitted that the equipment are fixed’ attached
to earth or fixed/attached w something which is further fixed/attachked 1o earth and therefore
the equipments, etc. in guestion are nothing but immovable propery, According to their
contention, the said system when in place, becomes an Air-conditioning plant which cannot be
taken from ong place W another and is therefore immovable propenty. They have submitted that
their central air-conditioning system should be treated differently from room air-conditioner or
window air-conditioner, ete. [n case of supply of air-conditioning plant, what 15 done by the
contractor is to install a complete unit by itself, which is functional in all respeets. Central Air-

s m, ditioning Plant erected at the site of the client and by using different refrigeration
ﬁ"‘,--—" “-ﬂ;ul{l ents are nol bought and sold like room/window machings or even splits or packagpe
/78 units :%1
" these are}m-dert.aken as projects or AC jobs or works contract.
-"‘-'-TJ-'lI -' e find that applicant has installed/combined various equipments & are treating the

cannot be installed like roomJ/split air-conditioners, In the air-conditioning indusiry,

""i‘ﬂ-,;;q._ ﬁ:ﬁmj‘:_q,:' Inits, components as one air-conditioning plant, which cannot be bought or sold as such.
: is understanding of the applicant iz flawed. They themselves have submitted that their
apreement dated 27 Aug. 2018, is for supply, installation, testing & commissioning of VRF
Indoor & Cutdoor Units suitable for B-410 Cas, refrigerant piping with insulation, drain piping
with insulation, M5 stands, Cabling, Additional Refrigerant & associated electrical works e,
& now they also are saving that the entire equipments must be treated as one plant, which is
not acceptable. We find that every Indoor and Quitdoor units, cabling, electrical works can be

removed as such and therefore cannot be considered as immovable propenty.
Thus we find from their submissions and agreement that the contract is considering a

e

clear demarcation of goods & services to be provided by the applicant, Mow we have to decide
whether the supplies are naturally bundled & in conjunction with each other as required by the

a



defimition of composite supply. Hence we refer w the definition of ‘Composite Supply’ as
mentioned in sub-scction (30) of Section 2 of CGST Act. 2017 which is as under:-
“Composite supply means a supply made by a taxable person to a recipient consisting of two or
more laxable supplies of goods or services or both, or any combination thereof, which are
naturally bundied and supplied in conjunction with each other in the ardirary course of
business, one of which ix a principal supply
From the discussions made above we find that in the contract submitted by the
applicant the major part of the contract is supply of goods. i.e. VRF Indoor & Outdoor Units.
refrigerant piping with insulation, drain piping with insulation, MS stands, Cabling, Additional
Refrigerant and associated electrical works ete. These goods are delivered o the client by the
applicant and such goods that are supplied are used by the applicant to provide services of
installation, testing and commissioning of the substations. Without these goods the services
cannot be supplied by the applicant and therefore we find that the goods and services are
supplied as a combination and in conjunction and in the course of their husiness where the
principal supply is supply of goods. Thus we find that there is a composite supply in the
subject case,
Now that we have found that there is no works contract involved in the subjeet case and
h"'":"' prly is nothing but a compaosite supply with supply of goods being the principal supply,
W to the second question raised by the applicant which is, whether their transsction is
msupp]y liable w 14% being principal goods involved is Air-Conditioner which falls

m'.ref u.!d:r Schedule 1V, Sr. no 119 of Netification No /2017 (Central tax rate) dated
- -"-'“‘ﬂ-"{!ﬁ:"lﬂ l?

% q""':i"r:.:;_sr - J-.:-.-' Ahe principal supply as mentioned above in this case is a supply of goods and therefore

—=##¢ GST will have to be paid on the goods at the appropriate rate after classification under the
appropriate heading. The principal goods in the subject case is Air-conditioner units which are
mast important for the applicant 1w render supply as per the contract. We find that the final
deliverable is nothing but ready to operate Air-conditioning System, which can control/cool the
temperature of the rooms in the buildings/site,

We find from the GST Tariff that Air Conditioner units falling under Chapter 8415 are
taxable @28% and covered under Schedule IV.Sr. no 119 of notification No 1/2017 (C.T. Rae)
dited 28/06/2017.Hence the principal supply in their composite supply being goods as described
under heading 8537, the applicant is liable to pay GST on the whole contract (@ 28%,

In wiew of the fact that the subject agreement envisages a composite supply where the
principal supply is supply of goods, we state that the subject supply cannot be considered as a

‘mixed supply’ because no individual supplies are made in the instant case.

24



05.  Inview of the extensive deliberations as held hereinabove, we pass an order as under:

ORDER
(Under section 98 of the Central Goods and Services Tax Act, 217 and the Maharashira
Goods and Services Tax Act, 2017)
MNOLCST-ARA-127/2018-19/B- 1::'-'”-_5 Mumbai, dt, 2 & | s 5-."; =031

For reasons as discussed in the body of the order, the questions are answered thus -

Cuestion 1:- The transaction would be classifiable to cover under the definition of "works
contact” Hable w CGSTSGST/AGST covered under Sr, ™o 3 ltem Mo, 3 of
Motification No 2002017 Central Tax Rate) dated 2208207 7.

Answer - Answered in the negative.

Question 2 - The transaction is Composite supply liable to tax at the rate applicable to Air-
Conditioners which are the principal goods involved in the transaction under
Schedule IV, Sr. Mo 119 of Notification No 12017 /Central Tax Rate) dated
280672017.

Answer = Answered in the positive.

B— —_— —
B. TIMOTHY B. V. BORHADE
(MEMBEER) (MEMEER)
CERTIFIED TRUE COPY
Copy boc
1. The applicant S L
2. The concerred Central / State officer
A, The Commissianer of State Tax, Maharashtra State, Mumbai BER
4. The Chicf Commissioner of Central Tax, Churchgate, Mumbai ADNVANCE RLALING ALUTHORITY
5. Joint commissioner of State Tax, Mahavikas for Website. MAHARASHTRA STATE, MUMBA|

Mote - An Appeal against this advance ruling order shall be made before The Maharashtra
Appeliate Authority for Advance Ruling for Goods and Services Tax, 15™ floor, Air India

building, Nariman FPoint, Mumbai - 400021,
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