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o PUNJAB AUTHORITY FOR ADVANCE RULING,
T GOODS AND SERVICES TAX, BHUPINDRA ROAD,
PATIALA 147001, PUNJAB

ORDER NC., AAR/GST/PB/001 Dated 28.09.2018

(Note: An Appeal against this order lies with the Appeliate Autharity in terms of Section
99 and Section 100 of the CGST Act, 2017 and Section 99 and Section 100 of the PGST
Act, 2017 within a period of thirty days from the date of communication of this order.)

Name and Address of the : |M's Louis Dreyfus Company India Prvate
| Applicant Limited

! | Ground Floor, House No., 378
Model Town, Phase-1
' Bhatinda, Punjab 151001

GSTIN of the Applicant : | (3AAACLY 3B1ETZV

Date of aoplication/ Date of : | 07-06-2018 / 20-06-2018
Receist

Date of Personal Hearing i 13-08-2018

Present for the Applicant + | Sh. Abhishek Mishra, CA. &

| - 8h. AnandAggarwal, C.A.
ZHe : |

Mis Louis Dreyfus Cempany India Private Limited, Ground Floer, House No. 378, Model
Town, Phasa-1, Bhatinda, 151001{Punjab} hereinafter referred to as “applicant’ had
subimilled an application for advance ruling in form GSTARA-D1 vide his letter dated
07.06.2018 received on 20.06.2018 seeking " o determing the applicability of Goods
and Services Tax (*GST") on the differential paymenl received by a pary fo the
aforesaid Contraci from ihe other party to the Contract is event of “Setflement’,
“Washout” or “Closura” of Conlfract by #." In this regard, comments from the concemed
officer i.e. Assistant Commissicner of State Taxes, Bathinda has been sought. The
concemed officer vide his letter Mo, 5076 daled 03-08-2018 stated that charges received
an account of washed away / cancelled contracts for supply of goods are covered under
(8T as services as per definilion of services w/is 2(702) of the Act ibid, The activiies
relating to use of maoney are clearly covered under services in view of the above



mentioned definition of services. As per the definition of consideration under the Act as
per section 2{31){b] of the CGST, the charges received an account of furbearance for
supply of gocds are part of consideration. A personal hearing was held on 13.08.2018
hefare the Advance Ruling Autharities, Punjab. On 13-08-2018, Sh. Abhishek Mishra &
Sh. AnandAggarwal, Chartered Accountanls appeared on behalf of the applicant with
regard to advance ruling application and reilerated their submissions made in Annexure-
1 & Annexure-2 of their advance rling aoplication dated 07-08-2018. They stated that
the activity of Mfs Louis Dreyfus Company India Privale Limited, Ground Floor, House
No. 378, Madel Town, Phase-1, Bhatinda, 151001 {Punjab) of signing forward contracls
for salefpurchase of Cotion wherein the contract is closed by seftlement without supply
of goods would nat be coversd under the tem “Services™ as defined under section
21102} of the CGST Act, 2017, in as much as these above said activily would be covered
under the term “Securities” which has been excluded frem the scope of "Services”. They
argued that the legal scope of “Senvices” would prevail gver the scope of *Supply” as
defined in section 7 of the CGST Act, 2017, They also stressed that the question raised
by thern in the present advance ruling application has been clanfied by the Govemment
in FAQ on Banking, Insurance and Stock Brokers secfion which is entered at Sr. No. 36
and 37 and available at the website www.chic.gov.in, They further stated that the actvity
of Mis Louis Dreyfus Company India Private Limited, Ground Floor, House No. 378,
Model Town, Pnase-1. Bhatinda, 151001 {Punjab), discussed above would not be
coverad in the term “activities relating to the use of money ......" mentioned in secticn
2(102) as the term “Securilies” has been specifically excluded from the term “Services™
and once a specilic exclusion has been made in the definition, it cannot bhe covered
under general inclusion. The question raised by the applicant has been discusscd at
length. The Chartered Accountants for the applicanthave nothing more to submit or add
in addition to Annexure-t & Annexure-2 already submitied wilh the advance ruling
application, which are reproduced as follow:

Annexure 1

Statement of relevant facts having a bearing on the question{s) on which advance
ruling is required

Background

1. The Applicant is 2 Company incorporated under the Indian Companies Act, 1956,
and is jnfer alia engaged in the business of purchase and sale of cotton, oil and
grains. The Appellant, for the purposes of carrying on s business, is registered
under the provisions of the Central Goods and Services Tax Act, 2017
(hereinafter referred fo as the ‘CGST Act) and Slate Goods and Services Tax
Act 2017 vide Goods and Services Tax ldentification No. 03AAACLTISTE1ZY.
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Mature of activity proposed to be undertaken by the Applicant

£ In order to stay competitive in the trading of commodities and to ensure minimal
profitability in hignly volatile commadities market, the Company enters into
customized Contracts which are an ensemble of "Supply” cum “Setliement’
Contracts. Such Cantracts culminate into and entail perfiormance eilher by way of

actuzl delivery of goods

or setticment by payout of differential sum.

3. The Company enters into Sale and Purchase Contracts of aforesaid nature with
its customers and vendors respectively, the salient terms of which are produced

hereunder for ease of reference:
Sale Contract:
A | Contract no. SO/GN2016-17/202
B. [TTno.  |LDCGJ-1617-1284
'C. | Sale Date 13/10/2017 i
D. | Coniract 13/10/2017
Genaration Date |
E | Quaniiy ' 500 (Eive Hundrsd Only) Fully pressed Bales
F.  Soecification '
1. Growih | Indian raw coffon crop 2076/17 (GJ-VT97, Gujaral) in
2. Station ' Fully prossed Bales
3. Staple Length  Ani stalion of Gujarat Zone at supplier's option
4, Micronaire 22 mm
2. Remarks 4.7 NCL-5.5 NCL
6. Trash | Pre-Approved Lofs
7. Moistureg 13% Max
| | 9Y% max
' G. | Type of sals Spot )i
H | Sampie 13/10/2017 to 0371172017 at Suppliar’s option |
Tendering Period :
|| Last date of 03/11/2017 =)
f Paymeni
' | Price | 28400 (rupees Twenty Eight Thousand Four Hundred
Only] Indian Rupees/ Candy
K | Taxes | The Price Js exclusive of all applicable faxes ike the |
| Goods & Service tax, dulies, cesses, local faxes and




any olher indirect taxes. Any additional tax burden,
duties and cesses eic. af the time of invoicing shall be
borne by the recipient.

(L. | Incoterms
‘M. | HSN Code
N. | Payment Terms

Margin Money at 10% value of goods (plus taxes) fo he
paid by recipient fo supplier within 3 working days from
the confract generation dale. Balance payment as per |
last oate of payment, '

0. | Cash Discournt

Cash discount for a maximum 15 days at the rate of
15% p.a. prorated for eary payment befors the iast
date of payment shall be given to recipient, on total
contract valiie including taxes or received amount
whichever is lower

F. | interest on
Margin Mongy

Not Applicable

Q. | Last Payment/

| Garry Terms

| {Supplier's
Exclusive Option

|| andsole

" discration)

R | Lifting Terms

|

' On any unpaid Oufstanding amount inciusive of faxes
last date of payment (clause |) carry will be charged
prorated as follows:

1. For rest of India except Punjab, Haryana and
Rajasthan @ 15% p.a. for first 15 days delay in
payment, @ 18% p.a. for next 30 days & @ 24% p.a.
thereaiter.

2. For Puniab, Haryana and Rajasthan @ 16.8% p.a.
for first 15 days delay in payment, 18% p.a. for naxt |
30 days & 24% p.a. thersafier,

In any event, all payment along with applicatle late
payment and cany charges elc. are fo be paid by
Recipient in full by 30" Moy 2017, Similarly, (fting of
such cofton is to be completed by 15% Dec 2017,
beyond which the supplier shall not carry cotton in ifs
warehouse and exarcise the supphers exclusive right
as per clause Q above.

Lifting is stbject {o valid delivery order (DO) issued by
the supplier as per general terms and agreement

=i

Clause 3 of the General Terms and Condiions applicable to Cotton Sale
Centracts / Agreements ("GTC") -



“In case the Recipienl Taits lo rmake he balance payment / imtial margin /
mark to market margin (ciguse £ of the GILs) / Carry Charges (Ulause U
of the Confract) as per the fime penod stipulafed in the Contract ot as and
when demanded by the Supplier as the Confractual ferms, or delays
approval (clause 4 of the GTCs), Supplier has the exclusive right
exercisabie as ifs sole discretion fo seftfe / close the Contrat, and debit
any loss and charges to Recipient’s account.”

Purchase Contract
A | PO generafion date 09122017
"B | Trade Date 0811272017
B | TTro. RS 17-18/0297
C. | Coniract no. PO/PB/2077-18/0043
E | Quantity 110 (One Hundred Ten Only) Fully pressed
' Cotton Bales.
Bales weight of 165 Kg. each. +/- 3.0% variation
in weight allowsd
F. | Specification
1. Growih Indian raw cotfon crop 2017-18 Crop Year
2. Siation  Punjab (PB)
3. Vanefy All Punjab
4, Grade J-34-RJ-RG
| §. Stfaple Midding
6. Micronaire \ 28+ mm Minimum
7, Strength ' 4.0+ NCL
8. Trash | 28 GPT Minimum
9. Moisture 4 % (1:1 discount above 4%)
9% (Moisture will be checked on spot (&t gin)
with moisture meter before approval)
G. |Price INR 4038 (Rupees Four Thousand Thirty Eight
Only) / Maund _
H. | Taxes The Price is exciuzive of all applicable taxes like
the Goods & Services Tax, duties, cesses, local
: taxes and any other indirect faxes. Any burden
' | due to any additional tax, duties and cesses etc.
| imposed due fo any reason whatsoever at he

' time of invoicing shall be borne by the Supplier.

| | _In{:crranﬂs

— ——

FCA (Free Carrier) Gin/Warehouse(Punjab)



[AS PER INCOTERMS 2010

J. | Delivery Period 0941202017 to 191272017
'K | Weight Basis Bale by bale weighing OR Empty/ Loaded Trick
weighing will be caried out at the gin af the
Supplier's cost in the presence of the Recipient's
rapresantative and/ or appointed controler,

The Recipient reserves the rfight to camy oul |
weighbridge empty! loaded fruck/ container
weighment immediately upon receipt either at the
Recipienf's warehouse of port. Max weight loss
of 500 gm per bale {i.e. 27.50 Kg for lot of 55
, bales, 45 Kg for lot of 90 bales and 50 Kg for lof |
of 100 bales) allowed between Pressing weights
| and emptydoaded weights at time of receipt,
L. HSN Code 5201
M. | Payment Terms Paymant will be made within 8 days from date of
pressing but affer fifting of goods by the!
Recipient from Suppliers designated gin/
warehouse.
' N. | Cash Discount Cash discount of 16.8% per 360 days for max 8
| days pro-rated will be deducted by the Recipient
far early payment on toial Invoice value including
laxes, if any. Bank charges, if any, o Recipient’s

Clause 3 of the General Terms and Conditions applicable to Cotton Purchase
Contracts / Agreements ("GTC"} -

‘In case of non-delivery or failure to fulfill the contract by Suppliers per
Specification (Clause F of the contract], the contract will be sellled as per
CAl Rules and By-laws.

Supplier fo give writhen intimation via Broker or directly fo the Recipient if if
cannot fulfill the delivery of the contracted quantify (Clause E of the
contract) as per Specification (Ciause F of the contract).

For Setflement! Non-Defivery, average bale weight of - 162 Kg. for
Gujaraté Maharashira’ MP/ Lower Rajasthan and 164 Kg. for Telangana/
Karnataka' AP/ Punjab/ Haryana/ Upper Rajasthan shall be considarad.



MCX price for forward contracted month/ CAl spot price ar mutuaily
agreed price fo be used for establishing mark to market differential for
muttral saltiement.”

It is apparent that the intention of the Parties is to effect supply of cotion pursuant
te execution of aforesaid Contracts. The Confracts also sfipulates well defined
methodology for settlement [ closure of Contract (generally referred to as
“closure” or “washout” of contract), in the event of Supply of goods not being
effected by Supplier of cotton or payment not being made by recipient of goods.
The "closure”™ or “washout” of aforesaid Contracts is necessarly 2 fall out or
unequivocal resultant of Contractual tarms.

In case of supply of cotton effected in tlerms of Centract, the Recipient of cotton is
required to pay sum pre-specified in the Contract against supply of pre-
determined guantity of cotion,

On the other hand, in case of “closure” or “washout’ of aforesaid Contracts, the
party to the Contract which opts for such “closure” or “washout” is required to pay
to the other party a sum equivalent to difference between the Settliement rate and
the rate of cofton at which the supply of the same is agreed upon,

The Setilement rate is enshrined in the Contract to be as follows:

Sale Coniract — It is discretionary upon the Company to settle / ciose the Confract
at the rate fixed by it In this regard, the rate at which the Company seftles is
usually the market rate of cotton prevalent on the Commodities Exchange such
as MCX on the day on which such settiement is made.

Purchase Contract - Market rate of cotton prevalent on Cemmedities Exchange
such as MCX on the day on which such settlement is made,

The fixation of rate as per the Contract is binding on the other Party to the
Contract without any room for aberration or further deliberation / negotiation. The
rate at which the Parties had agreed to settle the Contracl in the event of non-
delivery of cotton is sacrosanct and any deviation to the same is to be construed
as vinlation of Contractual terms with potential of causing dispute and resultant
arbifration proceedings, which is also in-built in the Contracts itself.



Annexure ||

Statement containing Applicant's interpretation of law and ! or facts. as the case
may be, in respect of the question{s) on which advance ruling is required

'l

The Applicant has approached the Hon'ble Advance Ruling Authorty fo
determine lhe applicability of Goods and Services Tax ("GST") on the differential
nayment received by 3 Party o the aferesaid Contract fram the other Party to tha
Contract is event of *Setflement”, "Washout” or *Closure” of Contract by it.

In this regard, GST is applicable on supply of goods or services or both. Section
7i1) of the CGST Act, provides that supply includes all forms of supply {of goods
or services or both!, made for consideration in course or furtherance of business
siuch as sale, fansfer, barter, exchange, license. renfal, lease or disposal
Section 7(1) of lhe CGST Act reads as under:

“7. (1) For the purposes of this Acl, the expression “supply” includes—

(a) &l forms of supply of goods or services or bolh such as sale,
transfer, barter, exchange, licence, rental, lease or disposal made
or agresd (o be made for & consideration by a person in the course
or furtherance of busingss;

(&) import of services for & consideration whether or not in the course
or furtherance of businoss;

(c)  the activities specified in Schedule |, made or agreed fo be made
without a consideration; and

(d)  the activities to be lreated as supply of goods or supply of senvices
as referred foin Schedue 11"

It is apoarent that in case of “Settlement”, “Washout” or "Closura” of Condract,
there is no supply of goods (i.e. Cotton in the instant case) and applicability of
GST on supply of goods is as & corollary not tringered.

It t5, howsver, important to determire whether any Service is being trangactad
hetween Parties to the Confract in event of "Sefflement’, "Washout” or "Closure”
of Contract by either of such Parties to completely rule out the possibility of GST
implications in eventuality of *Setiement’, “Washout” or "Closure” of Contract. In



this regard, reference is made to serial na 5(e} of Schedule Il of the CGST Act,
which is reproduced below for 2ase of refarence:

“Agreeing ic the obligation to refrain from an act ar fo tolerats an act or
situgtion or fo do an act”

Schedule |1 of the CGST Act provides for specific transactions on which GST
applies. In other words, Schedule Il is an exhaustive compendium of transactions
an which GST applicability is re-emphasized by inclusion in the said Schedule.
35T wouid have applied on such transactions invarably even in absence of
Schedule |l if such transactions qualified as supply of goods and or services.
Heance, Schedule |1 of the GST Act is merely clarificatory in nature and in no
manner tends to expand the ambit of transactons on which GST applies under
the GST laws.

In the above backdrop, Serial No 5(e) of Schedule I should be construed 1o
mean that GST liability arses in the eventualities enlisted below as the same
would be desmed to be supply of "services” under the GST law:

-* agreeing to the obligation to refrain from an ack;
- agreeing to the obligation o lolerate an act or situation
- agreeing o the obligation o do an act

It is noteworthy that the aforesaid Entry in Schedule Il is a combination of two
activities on part of the deemed supplier of services, which ars as ollows:

- An overt act to agree to the obligation
- An activity which follows the agresment to the obligation Le. to actually refrain
fromn an act or to actually tolerate an act or situation

A combination of aforesaid two acts would result into rendering of *Service” in
terms of Senial No. 5(e) of the Schedule |1 read with Section 7 of the CGST Act,

In the present factual matrix, neither of the aforesaid two acls take place as the
payment of differenfial amount is a fall cut of the contraclual terms and can at
best be termed as financial settement of claim arising from non-performance of
Contract by one of Parfies fo such Confract. At the time of settlement, the
"agreeing” to “obligation” does not arise of free will or discretion of the other party



10.

11.

hut is imposed on such party 1o follow in terms of the Contractual terms. In cther
words, there is nothing left to agree on the part of the Party which opts o
"Washout" the Contract as payment of differenfial sum is an obfigation which
devolves on it due 1o the terms of the Contract which mandate payment of a sum
pre-decided in the Contract for supply of Cotton,

There is no discretion vested on the other Party to the Contract as it is bound by
the Contractual terms to accept the Setiement and the payment of differential
sum thereof. The second pre-requisile acl of either “refrain from an act’ or
actually “tolerate an act or situalion or ko de an act is not fulfilled in the instant
case as hoth the Parties to the Confract are bound by Contractual terms to settle
the Contract financially. Nene of the Parties to the Contract perform an “act” or
tolergte the same either in lieu of the transaction involving financial settlement. In
simcle words, the Parly which faces the proposition of the other Party lo
“Washout™ the Contract cannot do anything but accept the exclusive fall out of
“Wash out" of Contract i.e. to accept the payment for settling the non-delivery
financially. If either of the Parties do not follow the financial settlement as per the
terms of the Contract, arbitration entails. In this regard, it would be too far-fetched
to state that the Party which faces the “Washout” tolerated such act of the olher
Party to the Contract by not opting for arbitration and hence rendered a “Service”
in terms of the GST Act, Not taking a legal recourse envisaged by the Contract
cannot be termed as “Servce” as the same cannot qualify as “refraining from an
act' or o telerate an act or situation™.

In this regard, reference may be made to Para 6.7.1 of the Education Guide
issuad by Central Board of Excise and Customs In respect of earlier Service Tax
regime governed by Chapter V of Finance Act, 1994 wherein a similar entry
existed in the list of Services lermed as "Declared Services™;

“6.7.1 Would noncompete agreements be considered a provision of
sefvice?

Yes. By vifue of & non-compete agreemenl one parly agrees, for
considerafion, not to compete with the other in any specified products,
servicas, geographical focatfon or in any other manner, Such action on
the part of ons person is also an acthity for consideralion and will be
coverad by the declared services.”

The above explanation of “agreeing fo an obligaticn to refrain from an act or to
tolersfe an act or situation or fo do an act” by way of an example is apt a5 in such
case cne of the Parﬁﬁ agrees, out of his free will and discretion, to enter info a



this regard, reference is made to senal no Se) of Schedule |l of the CGST Act,
whicn is reproduced below for ease of reference:

“Agresing fo the obligation to refrain from an act or to folerste an acl or
situation o to do an act”

Schedule Il of the CGST Act provides for specific fransactions on which GST
applies. In other words, Schedule Il is an exhaustive compendium of transactions
on which GST applicability is re-emphasized by inclusion in the said Schedule,
GST would have apglied on such transactions invariably even in absence cf
Schedule 1| if such transactions qualified as supply of goods and/ or services.
Hence, Schedule Il of the GST Act is merely clarificatory in nature and in no
mannar tends to expand the ambil of transactions on which GST applies under
the GST laws.

In the above backdrop, Serial No 5(g) of Schedule Il should he construed to
mean that GST liability arises in the evenlualities enlisted below as the same
would be deemed o be supply of "services” under the GST law:

-" agresing to the obligation to refrain from an acl;
- agreeing to the obligatien to tolerate an act or situation
- agreeing to the obligation to do an act

It is noteworthy that the aforesaid Entry in Schedule Il is a combination of two
activities or part of the deemed supplier of services, which are as follows:

- An overt act fo agree to the obligation
- An activity which follows the agreement ko the obligation i.e. to actually refrain
from an act or to actually lolerale an act or situation

A combination of aforesaid two acts would result into rendering of “Service” in
terms of Serial No. S{e) of the Schedule |l read with Section 7 of the CGST Act,

In the present factual matrix, neither of the aforesaid two acts take place as the
payment of differential amount is a fall out of the contractual terms and can at
best be termed as financial settlement of claim arising from non-performance of
Contract by one of Parties to such Contraci. At the time of settlement, tha
“agreeing” to “obligalion” does not arise of free will or discretion of the other party
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14.

non-compete agreement and also takes an "action” by not competing with the
other Party o the Contract, Both the said ingredients of "agreeing to an
obligation” and o refrain from and act or to tolerate an act or situation or to do an
act” are being fulfiled and hence qualification of such “actions” in unison qualify
as “Service’ in terms of erstwhile Service fax law governed by Chapter V of the
Finance Act, 1994, On the other hand, in the present factual matrix, neither
foliowing the exclusive mandate of the Contract is “agreeing to an obligation™ nor
not opting 1o take legal recourse i.e. o arbitrate can qualify as “refrain from and
act or to tolerate an act or situation or to do an acl”,

In light of the above argument, it emerges that payment of differential sum by the
Party o the Coniract for effecting "Washout' of the Contract can at best be
construed as financial setiement and not a consideration for “Service” and hence
should not entall any GST implications.

Cn the other hand, notwithstanding the above, reference is made to definition of
“goads” and "services” under the GST law,

Section 2(52) of the CGST Act

‘goods” means every kind of movable property other than money and
securities but includes actionable ciaim, growing crops, grass and things
attached fo or forming part of the iand which are agreed fo be severed
befare supply or under & contract of supply”

In terms of above, 'goods’ means every kind of movable property and includes
actionable claims, growing crops, grass and other things which are fo be severed
before supply. However, “Securities” and “Money" is specifically excluded from
the definiion of goods.

Further, Section 2(102) of the CGST Act defines 'services', reads as follows:

sarvices” means anything ofher than goods, money and secuntiss but
includas aciivities ralating to tha use of monay or its conversion by cash or
by any ofher mode, from one form, currency or aenomination, {o-another
famn, cumency or denomination Tor which a separale consideration Js
chargod”

Section 2{102) defined services as ‘anything other than goods, money and
securities’.



15. “Securties” has been defined in Secfion 2{101) of the CGST Act to read as
under:

“Securities shall have the same meaning as assigned fo if in clause (h) of
Section 2 of the Securities Confracts {Regulation) Act. 1956."

16. The definiion of 'securities’ as given in clause (h) of Seclion 2 of the Secunties
Contracts (Regulation} Act, 1956 (*SCRA) is as follows:

*(h) “securnities include-

(I} shares, scrips, sfocks, bonds, debenfures, debeniure Stock or other
marketable securities of a ke nature in or of any incorporated company
or other body corporate;
{ia) derivative,
(it} units or any other instrument issued by any collective investment
scheme to the investors in such schemes;
fic) security receipt as defined in clause (zg) of section 2 of the
Securifisation andReconstiuction of Financial Assets and Enforcement of
Security Inferest Act, 2002;
(id) units or any other such instrument issued fo the investors under any
mutual fund scheme;
(i) Government secunties,
(ila) such olher instruments as may be declared by the Ceniral
Governmen! lo besacurities; and
(iib) nights or interes! in secunties.”

From the above, it appears that ‘securities’ include derivalive, amongst other
things.

17.  As per in clause (ac) of the Secticn 2 of the SCRA, ‘derivative’ includes:
‘g securty denved from a debf instrument, share, loan, wheiher secured
or unsecursd, risk instrument or contract for differences or any other form

of security;

(a)  acontract which denves its value from the prices, or index of prices,
of underlying sccunlies:]

(b)  commodity derivatives, and



18.

19.

20.

()] such other instruments as may be doclared by the Ceniral
Govemment fo be denvafives;[”

The term “commadity derivatives” is defined as Section 2{bc) of SCRA, te read as
follows:

‘commodity denvative means a confract —

(il for the delivery of such goods, as may be notified by the
Central Government in the Official Gazette, and which is not a
ready delivery contract: or

(it for differences, which derives ifs value from prices or indices of
prices of such underlying gooos or aciivities, services, nights,
interasts and evenis, as may be nobfed by the Centfral
Government, in consuitation with the Board, but goes not include
secunties as referred to in sub-ciguses (A) and (B) of clause (ac)J"

In this reqard. reference s made to Entry Mo. 58 of Notification Mo. 5.0. 3068{E)
dated 27 September 2016 issued under Section 2(bc) of the SCRA which
includes Cotton as follows:

“Cofton Complex (including Kapas, fibre, loose, half pressed, full pressed,
yam, pods, cloth)

Further, reference is made to Section 2(ea) of the SCRA which defines *Ready
Delivery Contract’ to mean as under:

"ready delivery contract” means a confract which provides for the delivery
of goods and the payment of a price therefor, either immediataly, or wiitin
such perod not excesding eleven days afler the dale of the coniract and
subject fo such conditions as the Ceniral Government may, by nofification
ir the Official Gazette, specify in respect of any goods, the penod under
such contract not being capable of extension by the mutual consent of the
partias tharaio or otherwise!

Frovided that where any such contract is performed either wholly or
in part:



(I} by realization of any sum of money being the difference
between the contract rate and the sefffement rate or clearing
rate or the rate of any offselting contract; or

() by any other means whatsoever, and as a result of which the
actual tendering of the goods covered by the contract or
payment of the full price therefor is dispensed with, then such
contract shall not be deemed to be a ready delivery confract; |

21.  On a conjoint reading of the above provisions of SCRA, it emerges that Contracl
entared into for supply of cotton should gualify as *Commodity Derivative” in the
scenario where Contract is settled financially pursuanl to which physical delivery

of Cotton does not take place,

22. It is apparent that “Commedity Derivatives” are included in the definition of
“‘Derivatives” and in turn the same is included in the definition of “Securitiss”
“Securities” are specifically excluded from the definition of "goods” and “services”,

23, This is supported by Frequently Asked Questions [FAQY) no. 36 & 37
issued by GST authorities. The relevant extract if said FAQ is reproduced

hereunder for easy of reference:
| S.no. Question

Answer

36 chargeable fo GST?

Would ‘fulure confracts' be |

Future contracts are in the natura of
financial derivatives, the price of which
is dependent on the value of underlying
stocks or index of sfocks or cerain
approved currencies and the seftlement
happens normally by way of net
setilement with no actual delivery.

Since future contracts are in the |

nature of derivatives these qualify as
‘securities’ as defined in Section
2(101) of the CGST Act, 2017. As
securities are neither ‘goods’ nor
‘services’ as defined in the CGST

J



prevailing market rate on the |
seftlement date, the same would be
| falling within the purview of
‘securities’ as defined in Section
2(101) of the CGST Act, 2017. As
securities are neither ‘goods’ nor
'services’ as defined in the CGST
Act, 2017, future contracts are not
chargeable to GST.

However, if some genvice charges or
service fees or docurnentalion fees or
broking charges or such like fees or
charges are charged, the same would
be a consideration for supply of service
and chargesble to GST.

Accordingly, the dilferential payment made for financially settling the Contract for supply
of Cotton can be said lo have been made against fransaction in “Securities”, which
cannot antail GST implications as GST is applicable only on the supply of “goods™ or
services™ or both, which is not the case herein.

Discussion and Findings:

We have carefully gone through the case details submitled by the party along with

annexures and the relevant legal provisions required fo answer the guestions raised by
the applicant. The question which had baen posed by the applicant in Sr. No. 14 of Form
GST ARA-01, in the context of activity of sale/purchase of Cotton by the applicant, was:
“To determine the applicability of GST on the differential payment received by a parly to
the aforesaid contract from tha other party lo the contract is (in) event of "settfiement’,
“washout” or “closure” of contract by it.”
2, To answer this question, we would first like to go through the legal structure under the
CGST Act, 2017 {which sheould be herainafter read to also mean Purjab GST Act, 2017,
the provisions in bot Acts being similar) imposing the tax. The charging Seclion i.e.
Scction 9 reads as follows: ™) .o, thera shall be lewied a lax called the
central goods and services fax on all infra-Stafe supplies of goods or services or both,
except on the supply of aleohabe figuor for human congsumption, on the value defermined
under section 15 and af such rates, nof exceeding twenfy per cent., as may be nofified
by the Governmen! on the recommendations of the Council and collected in such
manner as may be prescribed and shall be paid by the taxabie parsofi”




Act 2017, future contracts are not
chargeable to GST. Bul where the

fulure contracis have a delivery option

and the sellferment of contract takes

place by way of acfual delivery of

underlying commaditycurrency, then

such forward  confracls would be

freated as nomal supply of goods and

liable to GST.

Further, if some service charges or
service fees or documentation fees or
broking charges or such like fess or
charges are charged, the same would
be a consideration for supply of service
and chargeable fo GST
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Wouild forward conlracis in
commodilies or Currencias
be witfin the ambil of
defirifion of supply?

A forward confract is an agreement,

execufed, fo purchase or el a |
predetermined amount of & commaadity |
ar currency af 8 pre-astermined futiire |
date at a pre-determined price, |

The settiement could be by way of |
actual  delvery of  underying |

commodity/icurrency or by way of nef
seftlement of differential of the forward |

rate over the prevailing marke! rate on
the seffterment date, :
|

Where the setflement takes place by
way of acfual delivery of underying
commodity [/ cumency., fthen such
forward contracts would be treated as
normal supply of goods and liable fo
GST.

Where the settiement fakes place by
way of net settfement of differential
of __tf_?_g_{'a_:_mvard rate over the




Further, the scope of supply has been laid down in Section 7 of the CGST Act, 2017,
Relevant portion of which reads as under:-
“T (1] Forthe purposes of this Act, the exprassion “supply” includes -

Il forms of suply of goods or services or both such as sale, (ransfer, barter, exchange,
licence, rental, lease or disposal made or agresd fo be made for & consideration by &
parson in the course or furtherance of busingss;

(d) the activities to be treated as supply of goods or supply of services as referred fo in
Scheadule I,

Further, the para 5(e} of Schedule Il referred to in Saction 7(1)(d) reads as foliows:

"5. Supply of services The foltowing shall be freated as supply of services, namefy— (&)
agresing to the obligation to refrain from an act, or to tolerate an act or g siuation, or fo
da an act; ..

3. Regarding whether the question of the applicant can be treated as supply of goods, it
s seen that the contention of the applicant is that in case of *Setllernent”, "Washout” or
"Closure” of Conftract, there is no supply ot goods, therefore GST on supply of goods is
not applicable, This would be raquired to be lesled againsl the expressions “sale,
transfer, barter, exchange. licence, rental lease or disposal” mentioned in Seclion
T(1)(a) to see whether the situation of closure of the conlract as per agreed terms, wouid
be covered under these. While it is clear that this activity is not a sale transfer, barter,
exchange, licence, rental or lease, it is also apparent that the sitiation of closure of
contract which was related to supply ol goods, would also not be coverad under the term
dispesal. The term disposal carries a connatation that the goods physicelly leave the
possession of the supplier, which is not the situation in the present case. Therefore, we
reach the conclusion that the scenaric of closure of contract by the applicant or its other
contracting party would not amount to supply of goods and therefore, no goods and
sarvice tax would be applicable as far as supoly of goods is concemed.

4. Now, it needs to be seen whether the activity of closure of contract by the applicant or
the other contracting party would fall under the scope of the term ‘senvice’ or under the
scope of the term 'supply’ under GST law. I is clear that cnce an activity does not fall
under scope of the term ‘service’, it bacomes immaterial whether it falls under scope of
the tarm ‘supply’ for deciding questions of applicability of tax on services under Section
9. The Section 2 (102) of CGST Act, 2017 defines "Services' as under-

"Services means anything other than goods, money and secunties but incltides activities
refating to the use of money or its conversion by cash or by any other mode, from one
form, currency or denomination, to anather form, currency or denomination for which a



separate consideration is charged”. The applicant claims that his activity of closure of
contract by way of settlerment is covered under the term ‘securifies” which have been
specifically excluded from the definition of "Services” under CGST Act, 2017, a situation
which would entail no taxation. This claim of the applicant recuires examination under
legal provisions.

4.1 The Section 2 (101) of CGST Act, 2017 defines 'Securities’ as "Securilies shall
have the same meaning as assigned fo it in clause (h) of section 2 of the Secunties
Confracts (Regulation) Act. 1956 (42 of 1956).". The definiion of 'Securities’ as given in
clause (h) of section 2 of the Securities Confracts (Regulaticn) Act, 1956 (42 of 1956)
'SCRA) is as followe:

“(h) securities include-

fia) derivative;

From the above definition of ‘securties’, it is clear that securities include derivative.
4.2 Further, Section 2 {ac) of SCRA defines ‘derivative’ as:

“Jarivative'— includes

O B Sl "

The term “commodity derivatives® is defined as Section 2 (bc) of SCRA, to read as
foliows:;

“commodity genvative means a contract —

(i) for delivery of such goods, as may be notifled by the Ceniral Government
in the Official Gazefte. and which is not & ready delivery contract; or

(il !
The Central Government has notified 'Cotfor complex (including Kapas. fibre, locse, half-
pressed, full-pressed, vam, pods, cloth)” in commaodily derivalives vide Entry Mo, 59 of
Notification No. 5.0, 3068 (E) dated 27.09.2016 for the purposes of clause (bc) of
section 2 of the said Act. Further, to decide whether the activity of closure of coniract
being examined in the present case is covered under ‘ready delivery contract’, we need
to refer to Section 2 (ea) of SCRA which defines ‘ready delivery contract’ as:

“ready delivery confract means a contract which provides for the delivery of
goods and the payment of & price therefore, either immedistely, or within such
period nof exceeding eleven daye after the date of contract and subject to such
conditions as the Central Government may, by nolificafion in the Official



it is also noteworthy that executive instructions by way of answers to Frequently Asked
Questions (FAGs) published under the FAQs on Financial Service on the Central Board
of Indirect Taxes and Customs (CBIC) website www.cbiz.uuwin include settiernent under
forward contracts within the purview of *sscurities’ as defined in Section 2(101) of the
CGST Act. 2017.The extract of the refevant FAQ No. 37 is reproduced below:

I 37, | Would forwerd | A forward contract is an agrocment, execuled, Lo purchase or sell 3 |
contrac’s in | pre- determined ameunt of a commodity or curency at a pre- |
commadities or | determned fulure dale &t & pre-determined price. The setilement
surrencies bewithin | could be by oway of actual delvery of underiying

| the ambit of | commadity/curency or by way of nel seitlement of diiterential of |

definifion of the forwerd ral dves g prigvaiing miarkel ke o g SediemiEat |

spply’? data. I
Whare the setilement takes olace by wey of aciual delivery of

underying commedityicurrency, then such farward confracts would
he treated as nomal supply of gzods and liable to GST

Where the settlement takes place by way of net settlement of
differential of the forward rate over the prevailing market rate
an the settiement date, the same would be faling withia the I
purview of 'securiies’ as defined in Secton 2(101) of the CGST |
. Act, 2017, As securiies are nether ‘goads’ nor ‘services' as |
defned in the CGST Act, 2017, future copfracts are not chargeable
| to GST. Howaver, if socme service charges o service fees or

documentation tees or broking changes or such like fees or charges
I are charged, the same would be a consideration for supply of
gerica and chiargeable io GST.

Therefore, it is evident that intention of the Government, evident from the answer to the
above FAQ, is not to tax sefflements under forward contracis where seftlement takes
place by way of net settlemant of differantial of the forward rate over the prevailing
market rate on the settement date. Therefore, we feel that if the executive instruction
interprels legal provisions in a manner which provides relief fo a taxpayer and publishes
these on its website, such relief should fow to the taxpayer.

6. However, once such an executive decision pzsses on relisf fo a taxpayer, it is natural
that the relief must be to the extent menticred in such executive decision. |n the answer
o FAQ No. 37 it had been inter-glia specified that "Whore fhe sefifement takes place by
way of ne! ssttlement of diffsrential of the forward rafe over the prevailing market rate an
the settlement dafe, the same would be falling within the purview of ‘secunties’ as
defined in Section 2{101) of the CGST Adt, 2017. As securities are neither ‘goods’ nor
‘sarvices’ as defined in the CGST Act, 2017, future contracts are not chargeable fo GST.”
But in para 7 of Annexure — | to the Advance Ruling Application filed by the applicant



Gazefte, specify in respect of any goods, the penod under such contract not
being capable of exfension by the mutual consent of the parties therato or
otherwize:

Provided that where any such confract is parformed efther wholly or in part:

(i} by realization of any sum of money being the difference between the
contract rate and the sefilement rate or clearing rate or the rate of any
offsatting contract; or

(i) by any ciher means whatsoever, and as a result of which the acfual
tendaring of goods covered by the contract or payment of the full price
therefor is dispensed with. then such contract shall not be deemed o
be a ready delivery coniract.”

4.3 While examining lzgal provisions to understand the meaning of the Term ‘securities
under the SCRA, it becomes important to understand Section 18A of SCRA which lays
down that:

“18A. Notwithstanding anything contained in any cthsr law for the time being in
force, coniracts in derivative shall be legal and valid if such confracts are—
() traded on a recogrised sfock exchange;
th) seftled on the clearing house of the recognised stock exchangea, in
acocordance with the ruies and bye-laws of such stock exchange.
fc) befween such parfies and on such ferms as the Cenfral
Government may, by notification in the Official Gazatle, specify”

4.4The applicant has not laid any information which poinis to the fransactions regarding
sale/ purchase of cofton and closure of such contracts being traded on recagnised stock
exchange or beingsettled on the cleanng house of the recogrised stock exchange or the
contracting parties and the terms being nobfed by the Central Government. Therefore,
on harmonious reading of above provisicns of SCRA, especally in view of the said
Section 184, it emerges that the term securities which covers commodity derivatives
refers to only those contracts which are traded or settied in recognised stock exchange,
unless the contracts are notified by the Central Government. By this measure, the claim
of the applicant that the clesure of purchase/sale of cotton contract by way of settiement
between him and the other contracting party in terms of the contract, would be covered
under the term ‘securilies’ in the definition of ‘services' in Section 2(102) of the CGST
Act, 2017 and hence would not entail tax on services, does not seem o be valid,

5. Therefore, while it is forthcoming that legal provisions discussed above do not exclude
the closure of purchase/sale of cotton contract by way of seftlement between applicant
and the other contracting party in terms of the contract from scope of services, and the
applicant would therefore be ligble fo the provisions of Sechion 9 of the CGST Act, 2017,



viz. seffling the contract by payment of agreed amount of monies if goods are not
delivered in terms of the contract, and therefore this activity of theirs, by this measure
too, is to be treated as supply of services and liable to {axation under provisions of CGST
Act, 2017,

Therefore, it is seen that the activity of ciosure of the sale contract of cotton by either of
the contracting parties by way of settliement considering a price differsnt from the market
price of cotton an the day of setiement would be a supply of service under each of the
thres limbs i.e. agreeing to the obligation to refrain from an act, agresing fo the obligation
o tolerate an act or a situation, or agreeing to the obligation to do an act, mentioned in
para 5(e) of Schedule Il to Secticon 7 of the CGST Act, 2017,

8, The comments of the jurisdictional officer sent vide letter No. 5078/CCI dated 3.8.2018
on the Advance Ruling fled by the applicant were to the effect that since the activity of
closing contracts by way of settlement was covered under the term ‘use of money’ in the
definition of Services under Section 2(102), and far which a consideration was alsc being
received, it was a service and liable te faxation. The jurisdictional officer alsc relied upon
an Advance Ruling passed by the Maharashira Autherity for Advance Ruling in support
of his view. Perusal of the definition of Service in Secticn 2{102) shows that the specific
inclusions which follow the specific exclusions, have to be read complelely and not in
piecemeal. We feel lhat the words 'use of money’ cannot be read in isclation as has been
done by the |urisdictional officer while interpretation of the legal definiion of Services.
The Advance Ruling passed by the Maharashtra Authority for Advance Ruling was on
completely different facts and had nothing in commaon with the specific question raised by
the applicant. Therefore, we feel that the comments of the jurisdictional officer do nat
address the questions raised by the applicant in the present Advance Ruling application
and therefore are not relevant while deciding the present application.

10. In view of the above discussion and Findings we oronounce the following Advance
Ruling on the question “To determine the applicability of GST on the differential payment
received by a parly to the aforesaid contract from the other party to the contract in event
of “seftlemant”, “washout” or “closure” of confract by it.” posed by Mis Louis Dreyfus
Company ndia Pvt. Ltd in the context of purchase/ sale contracts of cotton, and
spacified in their Application dated 7.6.2018 under provisions of Section 98(4) of the
CGST Act, 2017:
Advance Ruling
(i) In forward contracis in cotion sales, being seftled by Ms Louis Dreyfus
Cormpany India Pyt Ltd.with the other party to the contract by way of payment
of the differential of forward rate and prevailing market rate on the settlement
date, the same would ke falling within the purview of ‘securities’ as defined in
Section 2(101) of the CGST Act, 2017and would therefore not be chargeable
to GST.



wherain ha had described the nature of activites in respect of which advance ruling had
been sought, settlement rate has been described in the contract as follows:

“Sale Contract - Il is discretionary upon the Company to setflef close the Contract at the
rafe fixed by it. In this regard, the rate af which the company seltles is usually the market
rate of cotton prevalent on the Commodities Exchange such as MCX on the day on
which such sefflement 1s made.”

Purchase Cantract- Markat rate of colfton prevalent on Commedities Exchange such as
MCX on the day on which such settlement is made”

i. It is seen that the settlement rate described by the applicant in sale contract is at
variance from the sellement considered to be falling within the purview of securities as
defined in Section 2{101) of the CGST Act, 2017 in the answer to FAQ No. 37. In the
answer to FAQ No. 37, the settlement was described as differential of the forward rale
aver the prevailing market rate on the settlement date, while in the sale contract of the
applicant, he has discretion to setle/ tlose lhe Coniract at the rate fixed by him which
may vary from sale price of cotton on commadity market on the day of settiement. The
terms of purchase confract mentioned by the applicant are however in line with the
sertlement envisaged in answer to FAQ No. 37. Therefore, if follows that the purchase
contracts entered betwean the applicant and the other contracting party where settliement
is made without supply of goods on the above terms, the activity would be covered under
the term “securilies’ and therefore would not entail tax,

8. However, in 3ales contracts entered between the applicant and the other contracting
party, where setflement is made withoul supply of goods on the above terms in as far as
the applicant considers a discrefionary price other than the market price of cotton on the
day of settiement, these would not be covered under the ferm ‘securities’ and would
therefore become subject to section 8 and section 7 of the CGST Act, 2017. In the
schedule |l to Section 7, inter-alia, agreaing fo the obligation to refrain from an act, or {0
{olerate an act or a situation, or o do an act s fo be freated as supply of services.

9.In the present case, there is cleary an agreement between the contracting parties to
refrain from bringing in arbitration, which is also built in the contract, if the confract is
seftied by payment of agreed amount of monies. Therefore, this activity can clearly be
considered as supply of senvice by 'agreeing to the obligation to refrain from an act’, and
would therefore by subject to applicable tax. The present activity is also a toleration of
the act of not providing the other party to the cantract, the agreed quantity of goods at
agreed prices at the agreed date, on payment of agreed amount of monies 1o sellle the
contract. Therefore, this would be liable for consideration as supply of service by way of
agreeing to the obligation to tolerate an act or a siluation. It is also clear that the
applicant and the other contracting party are agreeing to the obligation of daing an act



(i) In forward contracts in cotton sales, being setted by M's Louis Dreyfus
Company India Pyt Lid, with the other party to the confract by way of
payment of the differential of forward rate and rate fixed by the applicant using
his discretion, such rate being different than the market price of cotton on the
date of setflement, the same would not be faling within the purview of
'securities' as defined in Seclion 2{101) of the CGST Act, 2017 and would
therefore be chargeable to G3T.

(iii)  Inthe forward contracts in cotton purchase being settled by Mis Louis Dreyfus
Company India Pvi. Ltd with the other party to the contract by way of
payment of the differential of forward rate and prevailing market rate on the
settlermnent date, the same would be falling within the purview of 'securilies’ as
defined in Section 2(101) of the CGST Act, 2017and would therefore not be
chargeable 1o G5T.

(Note: It may be noted that this Advance Ruling is based on the conlract
conditions conveyed by the applicant in his Advance Ruling Application and
may nof be applicable lo confracts with differing conditions) ﬂ/‘w .
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Copy to:

The Special Secretary, Goods and Service Tax Councl, 59 fioor, Tower-l,
JesvanBhart Bldg., Connaught Place, New Delhi wri F, No. 183/Advance
Ruling! GSTC2017 dated 01.05.2018.

The Commissioner of State Taxes, Punjab.
The Commissianer, CGST, Ludhiana, GST Bhawan, Rishi Nagar, Ludhiana
The Assistani Commissioner of Stale Taxes, Bathinda.

The Assistant Commissioner CGST Division-] and Il Bhatinda, MR Complex,
Model Town, Phase |I, Bhatinda
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